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Legal Institutes on the New Rules 
of Civil Procedure 


Two volumes of the proceedings of legal institutes on the subject of the Rules of Civil Pro- 
cedure for the District Courts of the United States are now available. The Cleveland proceed- 
ings contain the rules themselves, the notes of the Advisory Committee, illustrative forms, 
tables of cross references, bibliography, and comprehensive index. The proceedings of the 
Washington and the New York Institutes, in one volume, with elimination of material appear- 
ing in the Cleveland proceedings, are now available. 


These two books published by the American Bar Association contain full discussion of 
the rules by members of the Advisory Committee which drafted them and by other eminent 
lawyers, law teachers and jurists. The speakers at these Institutes disclaim any authority 
to interpret the Rules, but the discussions are illuminative and the answers to questions pro- 
pounded at the meetings show how most difficulties are removed by reference to applicable 
rules. The Attorney General of the United States ordered 1,500 copies of each volume and 
supplied a copy to every federal judge and to the members of the legal staff of the Depart- 
ment of Justice. 


SPEAKERS 


At the Cleveland Institute 
Members of the Advisory Committee: 
William D. Mitchell of New York, Chairman Robert G. Dodge of Boston 
Edgar B. Tolman of Chicago, Secretary Prof. Edson R. Sunderland of Ann Arbor, Michigan 


Dean Charles E. Clark of New Haven, Conn., Judge George Donworth of Seattle 
Reporter 


At the Washington Institute 

Members of the Advisory Committee and Other Speakers: 

Hon. Alfred A. Wheat, Chief Justice, District Court 
of the United States for the District of Columbia 

Hon. Oscar R. Luhring, Justice, District Court of the 
United States for the District of Columbia 

Hon. W. Calvin Chesnut, Judge of the United States 
District Court for the District of Maryland 


Prof. William W. Dawson of Western Reserve Uni- 
versity Law School 


Edgar B. Tolman 

Dean Charles E. Clark 

Judge George Donworth 

Hon. Homer S. Cummings, then Attorney General 
of the United States 


Hon. D. Lawrence Groner, Chief Justice, United 
States Court of Appeals for the District of 
Columbia 


At the New York Institute 


Members of the Advisory Committee: 


Dean Charles E. Clark 
Judge George Donworth 


Prof. Edson R. Sunderland 
Robert G. Dodge 


William D. Mitchell 
Edgar B. Tolman 


Orders are now being taken by the American Bar Association. 


Please send me immediately; postage prepaid: a copy of the Preceedings of the Cleveland Institute on the 













Address 





Name.... 


(money order) (check) for $2.00 


check here 








Federal Rules, for which I am enclosing (money order) (check) for $3.00 


check here 


a copy of the Proceedings of the Washington-New York Institute on the Federal Rules, for which I am enclosing 
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Keeping 


th e A lawyer may so easily become isolated from his client’s 


legal affairs, and his authority as counsel weakened, when 
the client is a corporation organized in some state other 
] than his own, or qualified as a foreign corporation in one 
awyer or more outside states. He is likely to feel a little helpless 
about seeing that the things required of his client in the 

outside states get done and done right. 


close Statutory representation in the outside states by C T 


makes such a condition impossible. The Tax and Report 

Notification Bulletins keep the corporation’s lawyer in- 

to formed in advance of every report his client must file in 
the outside state, and every tax he must pay to it; the 

Corporation Tax Service, State and Local, gives him the full 

2 text of every law by authority of which his client must file 
his any report or pay any tax or observe any other require- 
ments; and each process served on the statutory agent is 

forwarded to the lawyer (or in accord with his written 

instructions). In fact, C T Representation keeps the lawyer 


— 
client closer to his client than he could in most cases otherwise be. 


Lawyers who have had the most experience with repre- 
sentation by The Corporation Trust Company, C T Corpora- 
tion System and associated companies, are the lawyers who 


like it the most. 
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Years of Actual Use 


have proved the true value of the 


U. S. Code Annotated 


—cited, U. S.C. A— 


It is the Completely Annotated Edition of 
The Official U. S. Code 
—cited, U. S. C.— 


A Citation to One Is Always a Citation to the Other 


Federal Judges 


Whose daily task it is to interpret Federal Statute Law, have unreservedly 
endorsed the Accuracy of the U. S. C. A.—Convenience and Economy of small 
Unit Volumes—Completeness of the Annotations—Informative Historical 





Notes—Promptness of the Up-Keep Service—and Expert Indexing. 


ON MERIT ALONE 


This Complete and Exhaustively Annotated Edition of the Nation's 
Laws Is To-day the Set in Universal Use 


Ask for full details including attractive terms 


WEST PUBLISHING CO. EDWARD THOMPSON CO. 
St. Paul, Minn. Brooklyn, N. Y. 
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CURRENT EVENTS 


Low Cost Legal Service 
Plans of Chicago Bar 


Association Committee 


EGAL servi t low standardized 
rates may be e available in Chi 


cago if plans I | ed by a special 
committee of the hicago Bar Associa 
tion are carried it according to a 
statement from that live and flourishing 
organizatio1 ttee, which 
composed of Walter T. Fisher, chai 
man, Willett H. Cornwell, Mitchell 
Dawson, Albert Meserow, and Law 
rence C. Mill ippointed last fall 
to study the ( nomics of the legal 
profession. Its report was published in 
the Chicago Bar Record 

The committee mends that the 
Chicago Bar Ass tion should set up 
a Reference Plan t issist prospective 
clients in finding lawyers, and ultimately 
that the Associat ould establish a 
Law Office to serve people of small 
means in matter ich lawyers in pri 


vate practice cannot handle profitably 


The economic welfare of the bar, ac 
cording to the report, depends largely 
upon how effectively it serves the public. 
Not only must its service 
it should be constantly improving. While 


much has already 


be good, but 


been done to improv¢ 


legal service, it still notably deficient 


in large cities like Chicago in two re- 
spects: (1) inexperienced persons have 
trouble in ndit y lawvers especially 
qualified to deal with their particular 


problems, and (2) the cost of handling 
matters invol all amounts of 
money for peopl mall means (not 
charity clients s so great that most 
lawyers cannot d to do the work 


or clients pay the fees 
The Legal Aid Bureau can only take 
unable to pay 


be- 


those wl ure 


for legal service It is 


care of 
anything 


lieved that there is a large group of 
people needing legal advice who would 
seek it if they were sure they could get 
it at low cost [he committee points 
out that the problem of supplying this 
need can best be solved through ex 
perimentation by the organized bar 

The Referes Plan, which is pre 
posed as an initial step in an experi- 





mental program, would be directed sole- 
ly toward assisting prospective clients in 

qualified to 
problem. At 


when someone calls at the office 


finding lawyers especially 


handle their particular 
present 
of the Bar Association seeking a lawyer, 
he is told to select one from the classi- 
fied telephone directory. Under the Ref- 
erence Plan the applicant would be inter- 
viewed briefly by a member of the Bar 
\ssociation staff to ascertain the general 
nature of his problem. If it should be 
one requiring general legal advice, the 
prospective client would be given the 
names and addresses of lawyers taken in 
rotation from a roster of general con- 
ultants. If the case should come within 
personal injury ot 
workman’s the client 
would taken in 
rotation from a list of specialists in that 
field. 


The task of enrolling lawyers on the 


a special field, e. g. 
compensation 
names 


be referred to 


reference roster would be performed by 
a standing committee of the Association 
selected with a view to the ability of its 
members to pass on the qualifications of 
lawyers. The committee in this respect 
would operate very much like the Asso- 
ciation’s Committee on Judicial Candi- 
dates and the Committee on Character 
and Fitness of Applicants for admission 
to the bar. Any member of the Associa- 
tin would be entitled to enrollment upon 
application provided that he could pass 
the scrutiny of the committee. 

The the list 
would agree to charge a certain low 
standardized fee for the first consulta- 
tion. But fees for further [ 
they should be needed, would 
ranged by agreement between the lawyer 
and client. It would be understood, 
however, that the amount of such fees 
would always be subject to determina- 
tion by the Association’s Committee on 
Professional Fees, if any dispute should 


law vers on reference 


services, if 


be ar- 


arise. 

The second step recommended by the 
committee is the establishment of a Chi- 
jar Association Law Office when 
adequate arrangements have been made 
for financing it and the approval of the 
Illinois Supreme Court has been ob- 
tained. This office would perform those 
classes of legal service which lawyers 


cago 


727 


do not find it prohtable to 
handle, principally the legal affairs of 
people of small means. Therefore, the 
office would not seriously compete with 
the bar. It is the expectation of the 
committee that any law business taken 
from lawyers by the Bar Association 
office would be much more than offset 
by the law business, in one form or an 
other, which would be stimulated by that 


generally 


office. 

The proposed office would not be a 
charitable undertaking, except possibly 
for an initial subsidy to get it started. 
Through systemization, organization and 
volume, the attempt would be made to 
enable lawyers to do on a paying basis 
law work which can now be done only 
by private charity or by a governmental 
bureau, or not at all. 

The 
cording to the committee’s plans, would 
be set up in rooms adjacent to the Bar 
Association quarters and would be 
staffed by full-time lawyers employed by 
the Association. These lawyers would 
themselves determine the details of the 
conduct of the office, the senior lawyer 


far Association Law Office, ac 


having the principal authority, as in any 
well conducted law firm. The relation- 
ship between the client and the lawyers 
would also be similar to that existing 


in the usual law firm. The principal 
difference between the functioning of 
this office and that of the usual law 


office would be more system, less time 
spent on each matter involving a small 
amount of money and limitation of the 
types of practice handled. In this re 
spect the functioning of the office would 
be comparable to that of the Legal Aid 
Bureau. Full records and_ statistics 
would be kept. 

The Bar Association office would be 
supervised by a standing committee of 
the Association, composed of members 
of the Association who are also members 
of other bar associations located in Chi- 
cago, members of law school faculties, 
and judges from the Circuit, Superior 
and Municipal Courts. 

While it is intended that such a law 
office should eventually be self-sustain- 
ing, there would necessarily be a prelim- 
inary period during which it would 
operate at a loss. The committee there- 
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New York. Tuly 30, 1939 

Acvreement v | , 
between the Bar A ey ee eee 
and the leaders of the Democratic and 
Republican organizatior for the 1 
partisan nomination f n approved 
ticket, made up of men of substantial 


judicial experience and demonstrated 
] hils¢. 


impartiality 
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CURRENT EVENTS 





Idaho, Indiana, Louisiana, 
Minnesota, Nevada, New 
Hampshire, New York, Ohio, Oregon, 
Rhode Island, Utah, West Virginia. 

In addition, nominations and elections 


(seorgia, 


Maryland, 


will take place to fill vacancies in the 
State Delegate, in each of the 
Arkansas, Dela- 


( fice ot 


following: Colorado, 


ware, New Mexico, Rhode Island, \ est 
Virginia, Wisconsin, Territorial Group 
\laska, Canal Zone, Philippine 


Islands). The term of the 
cumbent in all the States named expires 
at the end of the 1940 Annual Meeting, 

ith the exception of New Mexico and 


present in- 


Wisconsin, in which it expires at the 
idjournment of the meeting in 1941. 
The term of the Delegate in the Terri 
torial Group also expires at the same 


time. 

The Board of Elections passes on the 
regularity and sufficiency of all nomi- 
nating petitions, supervises the printing 


and mailing out of the ballots, and tabu- 
lates the the 
voting 

In 1940, in the States, it 


figured that about 11,000 members of 


and certifies results of 


above listed 


the \ssociation will have the oppor 


tunity to nominate by petition and vote 


by mail ballot, for the office of State 
Delegate from their respective States. 
\ll this electoral process takes place 
under the impartial and experienced 


sions of Elections, 


I the Board of 
ith the aid of the Headquarters staff. 


supervi 
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Administrative Law Bill 


A, T the end recent 


Bill, spe 
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cold at t 
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the Senate against the bill when it 


comes up. I do not believe any Sena 
tor, after he familiarized himself with 
the provisions of the bill, would vote 


gainst it, because | think to do so 


would shock his conscience to such an 


xtent that he 


would not do so.” 

introduc 
instru- 
ments pertaining to this bill, one being 
a letter, with 


ater, Senator Logan was 


ing in the record a number of 
a memorandum attached, 


opposition, from Mr. Harry Slattery, 


Secretary of the Interior, ot 
“He states 
red are sufficient 
the bill. 


reasons 


\cting 
is 


} } 


vhich Senator Logan said: 


hat the arguments offe 
the 
however, 


to justify failure to pass 

that the 
conclusively why 
That letter 


followed by a 


I believe, 
vhich he show 
the bill 
ind memorandum 
very interesting and effective reply by 
Mr. O. R. 


gives 
should be passe d * 


were 


McGuire, Chairman of the 
Association’s Special 
Administrative Law. 
144 (7-19-39) 
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If the same tactics heretofore used 
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are followed in the next session of Con 
it will be interesting to 
the type of jugglery which may be used 
in the effort to keep this piece of such 
salutary legislation from coming to a 
vote on its merits. The bill is S. 915 
and the Senate Committee 
it is No. 442. The corresponding bill 
in the House is H. R. 6324, 
Report thereon No. 1149. It was 
ably reported unanimously also by the 


watch 


gress, 


Report on 


with House 


lavol 


House Committee on the Judiciary 
Justice Butler Ill 

United States Supreme Court 
ciate Justice Butler 
entered Garfield Hospital, in Washing 
ton, to undergo treatment for a 
bladder ailment. There is reason to 
hope that he may be entirely recovered 


Asso 


Pierce recently 


minor 


in the very near future. Justice Butler 
has lost no time from sessions of the 
Court in recent years because of illness 
and his general health appears to be 
excellent. He has been recuperating 


since the close of the Court term in 
June, at his farm in Howard County 
Maryland, where he expects soon to 


return. It is reported that Mrs. Butler 


told inquirers that her husband would 


be ready for the fall term of Court 
Parliamentarianism Pommeled 
Upon the making of the motion, as 
above recounted, to reconsider th¢ pre 
vious day’s vote, wherein the Adminis 
trative Law Bill, S. 915, actually was 
passed by the Senate, there followed 
one of those nice little parliamentary 
snarls which life 
the older heads of the 
low with affairs of state and 
and with questions national and interna 
tional. 
the 


vote. 


make interesting for 


Senate, bowed 


interstate 


A motion was made to lay on 
table the motion to the 

The Vice was presid 
ing and, upon the advice of the Senate's 
held that the motion 


not in orde 


reconsidet 
President 


Parliamentarian, he 
the table 
because there was pending business 


to lay on was 


Senator Barkley interposed the sug 
gestion “Ot course, we have a bill 
which is the unfinished business \ 
motion to reconsider, of course, may be 
made at any time within two day | 


do not understand the rule to mean that 


we have got to conclude the unfinished 


business before a motion to reconsidet 


would be in order. The Vice Presi 


dent explained, on the advice of the 


Parliamentarian, that the motion to 
reconsider was the only motion which 
is privileged; that it would be entered 
to be disposed of later; and then, when 


the time came for taking it up, a motion 
to lay it on the table 

Senator Logan then put to the 
President this 
‘A motion has been made to rec 
That is 
that 


would be in ordet 
Vice 
parliamentary inquiry 
onsidetr 
in order; but a motion to lay 


motion on the table, as | under 
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Tax Plans 
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tax experts are plant 
loophol s in the fed 
and they hope thereby to 1 ‘ 


(MM) CRM) 


It is reported, however, that 
het ot { ongre 7 
possible to revamp t ‘ 
only if the aggregate t 
increased 

Che intormatiotl 
bled is for the benefit { ub 
of the House Way i 1 
mittee which begins its st 
Ist and hopes to have mopre 
tax bill ready for Cor 
\ general invitation ’ e¢ 
to leaders of busine di 
ture, labor, and the 
drafting an improved 
to the substantive | 
ministration Acting S t 
Treasury John W. Har 
he will arrange private ng 
Treasury officials wit ‘ 
ing up a record of “pu t 
for presentation to tl 1} 

It is stated that t d 
oppose any ettort t ( t 
revenues and _ that é 
uggestion that furthe t he 

| to finance any unbudget bet 
| ments to tarmet 

Four points at which it 
suggested additional t 
obtained are these ] \t pre 
the community propert Stat 
the income belong nt t 
and wife, they may divide it ea 
the tax on half and thu \ 


‘ urta uk tate being ( 
rizot Le " Lou na \V as ne 
e , eo ! : ] 1 , 
n, Ukiano i, idano, N@évada and N¢ 
) ; family 1 rtner t 
ex i t24 15 lamily pa | 
tem, inc i ve divided a 9 
umbe! I persons vith each pa { 
¢ n nt ount fhe ( v¢ 
he iItiple trust t ft, 
ed et es a person t 
wiou 1 ich i t 
1 “< { nie fror p 
| ta 
nstead of ne aggregate ¢ 
d (4) The 1 n whereb 
1 1 
vas ind iat! compa! 
educt a uu 2; per cent 
r é 1 epiet I I 
tura ( urce 


A Unique and Significant 


Questionnaire 


EAN ALBERT J. HARNO’S 
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‘ I the [ n 
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Huge Task Confronting Courts Today and Some Consequent Problems — Drastic Limitation 


of Oral Arguments 


porting 


Volume of Opinions—Expert Knowledge and Ex-Officio Experts—Re 


The Rehearing Evil—Present Role of Text Writers—Help of Bar Less Than For 


merly—Ideas of Public Law Derived from Continental Europe Urged in Schools and Their 


Possible Effect 


Our Legal Inheritance and Reasons Why Bench Should Continue to Be 


Manned from the Practicing Profession etce.* 





By Roscore PouNb 
Dean Emeritus of Law School, Harvard University 


N A TIMI relativity and relativism one who 
| speaks of today can only speak of today relative 

to yesterday. For nowadays we must at all cost 
be scientific, and what tomorrow will be 1s not an 
observed and verified fact but an unverifiable con- 
jecture. Moreover, whether Javolenus and Lord 
Coke are right holding all definition perilous, 
there can | 


be no doubt as to the perils of prophecy. 
Yet the facts of yesterday and of today may by 
comparing them yield some basis for scientific con- 
jecture as to the future, and some reasonable 
assurance as to the orbit of development in the 
immediate future is required for intelligent plan- 
ning for the present 

\s is true of everything today, the outstanding 
feature when we look at the task of the courts is 
bigness. Let us take three jurisdictions in which 
the reports enable us to make some assured com- 
parisons. In New York one hundred years ago the 
Supreme Court and the Court for the Correction 
of Errors decided about two hundred and eighty 
cases a year. Today the Court of Appeals decides 
about five hundred and thirty a year and in addi- 
tion passes on about four hundred and twenty 
applications for leave to appeal. The -Appellate 
Division disposes of about two thousand three 
hundred. Thus the two courts today dispose of 
some two thousand eight hundred cases as com- 
pared with two hundred and eighty a century ago. 
The work has multiplied by ten at least. In 1839 
there were twenty-one judges in the two courts: 
The Chancellor, the Chief Justice, sixteen Senators, 
and three Justices of the Supreme Court. But the 
sixteen Senators were only part time judges. Let 
us assume that they gave twenty-five per cent of 
their time to judicial work (which from what one 
can gather from the reports and reminiscences of 
contemporary lawyers is a large over-estimate). 
We should then say there were nine judges where 
there are thirty-five today. The ratio of cases to 
judges is by no means a measure of what has to be 
done in an appellate court. The whole sitting 
bench passes on each case even if but one judge 
writes the opini But the bare figures, four times 
as many judges and ten times as many cases, tell 
a story of themselves 

In Pennsylvania in 1839 the Supreme Court, 


*Address delivered before the Section of Criminal Law, 
San Francisco, July 11, 1939 


as Watts’ Reports indicate, disposed of one hundred 
and seventy cases a year. Today the two courts, 
the Supreme Court and the Superior Court, which 
now exercise appellate jurisdiction, decide about 
seven hundred and eighty. Then there were five 
judges in the one court, now there are fourteen in 
the two. The business has multiplied by almost 
five; the number of judges has multiplied by less 
than three. Even in Virginia, where, with no 
metropolitan city, the increase has been less marked, 
there are three times as many cases in the Court 
of Appeals as there were one hundred years ago, 
while the number of judges has increased from five 
to seven. There are two more judges and seventy 

five more cases. 

But this is not all. Let us look at the matter 
from the standpoint of the work to be done in each 
case. Last year counsel cited to the New York 
Court of Appeals about three thousand six hundred 
cases, of which the court cited about six hundred 
and fifty in its opinions. In the same year counsel 
in the Appellate Division cited nearly twenty-three 
thousand. How many of these the judges found 
it necessary to examine we have no means of know 
ing. But we know how many they cited and dis- 
cussed in their opinions. One hundred years ago 
the Supreme Court and the Court for the Correc- 
tion of Errors cited approximately twelve hundred 
cases in a year. Today they cite on the average 
more than four thousand eight hundred. If the 
judges examined only the cases they cite, the work 
of examining the authorities has become four times 
as great. It is more likely that, where counsel cite 
five times as many as those made use of in the 
opinion, the court has at least examined twice the 
number of those referred to, so that this feature of 
judicial work has multiplied by eight. A like story 
can be told of any jurisdiction in which the courts 
were in operation a century ago. 

From the reports of one hundred years ago it 
is evident that, apart from the local reports (and in 
1839 the Supreme Court of New York cited 560 
New York decisions, 580 English, 21 Federal, and 
77 from other states) the courts drew their author) 
ties chiefly from Coke’s Institutes, Blackstone, 
Kent, and after 1833 from the writings of Judge 
Story. By the end of 1839, five hundred and thirty- 
three volumes of English reports were in print, but 
by no means all of these were generally accessible 
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grave concern in many respects. The writing of 
an opinion i1 ery case, which is the prevailing 
practice, often repeating what has been decided 
many times th no addition to the law, has 
become a hi burden on courts with large 
dockets. The resulting multiplicity of law reports 
entails a héa burden on law libraries both as 


to the exper keeping up series and as to shelf 


room. Noor n afford to neglect looking at any 
reported casi nceivably bearing on a difficult case 
he has before n Yet the bulk of the material 
he has to look at is likely to throw no new or real 
light on his problem. What to report is a serious 
question for bench and bar. But behind it 1s this 
matter of elaborate written opinions in all cases. A 
few courts have for some time restricted the writing 
of opinions to cases felt to be worth the effort. 
but there are considerations that must give us 
Pause 

Under 1 conditions which obtain in the 


United States the written opinion filed in the appel- 
face court ha vo purposes It serves as the basis 


oi advice to clients and of decision by the courts 


in other cases according to the common-law tech- 
nique of decision and doctrine of precedents. This 
is the function which has always belonged to re- 
corded judicial experience of decision in our system. 
Sut in addition it serves as a check upon the judi- 
ciary, under our system of checks and balances, in 
a polity in which so many legal questions are 
political and litical questions are legal. For the 
original purpose there was no need for the endless 
repetition of formal judicial pronouncements upon 
the same point nor of labored discussion of every 


point raised by 
new question 


uunsel, whether or not they involve 

new applications of old ones. 
Even less is there call for elaborate discussions of 
But for the other purpose it is 
generally felt to be important that the reasons of 


questions ol 


every judicial decision in our highest courts be set 
forth fully i1 ritten opinions, accessible to the 
profession and to the public, and that the courts 


should pronounce definitely upon every point raised 
i . 


by counsel. Here is a subject on which courts and 


judicial councils should be at work in the near 
future, if our mmon-law technique is not to break 
down 

Another lem is to make expert knowledge 
available to our courts by some better method than 


1 


tunals of first instance 
and judicial notice aided by briefs in the appellate 
tribunals ine of the advantages claimed for 
administrat bureaus and tribunals and agencies 
freed from judicial review is the postulated expert 
knowledge of the administrative official. As I have 
said on other occasions, this postulated expertness 
is in practice likely to be merely ex officio. The 
administrative official is deemed expert because of 
the office because he is an expert. 


that of expert evidence in tri 


his office, not 


But it requires no great ingenuity, and probably 


nothing more than rules of court, perhaps framed 
with the help of judicial councils, to make provi- 
sion, with ample precedent and experience behind 


ppellate and even trial courts in 
The practice of having experienced 
navigators sit with the court as assessors in Eng- 
Itv cases shows sufficiently how courts 
may be advised and assisted by real experts, while 
ywer and the responsibility of adjudi- 


it. for informing 
such matter 


lish admira 


leaving the 


cation to the court themselves. 
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Both bench and bar have a task before them 
today in the matter of reporting. The importance 
of reporting under our common-law system goes 
without saying. The problem is American and 
recent. In America, as in England, the earliest 
reports were notes taken in court by lawyers, often 
published posthumously from the taker’s manu 
scripts. Next private reporters or judges on the 
bench undertook the writing and publishing of re 
ports. Some of these, e.g., Blackford’s reports in 
Indiana, were of the highest quality. But there 
were few lawyers or judges among those equal to 
such work inclined to do it and in many of the 
newer jurisdictions the method was quite imprac 
ticable. The prevailing American practice grew out 
of a system, developed by our courts at an early 
date, whereby written opinions were filed instead of 
delivering judgments orally from the bench. Some 
jurisdictions require this by statute. Under this 
system it was easy for reporting to degenerate into 
a more bringing together of the filed opinions and 
providing a table of cases and an index. The change 
came at a time when all positions in connection 
with the administration of justice were being put 
into politics. The position of reporter of decisions 
in more than one jurisdiction became a matter of 
political patronage. The reporter need not be a 
lawyer. He might be a politician holding an office 
of profit. It might be that he was not competent 
to write head notes or make statements of facts 
Thus the burden of writing opinions was added to 
Courts began to write statements of the cases as 
parts of their opinions and even to write the head 
notes. Some jurisdictions went so far as to require 
this by legislation. Ithough in a number of juris 
dictions reporting continued to be of a high order, 
in one of them recently a political appointee as 
reporter, under an act of the legislature taking the 
appointment away from the court and conferring it 
upon the governor, brought about a solution of con- 
tinuity. For the country as a whole, reporting has 
largely become a mechanical process in which con- 
siderations of patronage and the interests of a state 
printer outweigh the claims of the courts, the pro 
fession, and the public. Here, too, is something 
to which judicial councils in manv states could 
profitably turn their attention 

Closely connected with emancipation of report 
ing from politics and patronage and putting control 
of it where it ought to be, namely, in the courts 
and the profession, is a like task of emancipating 
the clerical work of the courts. What the inde 
pendent clerical force of the courts may mean in 
practice was illustrated some years ago when the 
supreme court of one of the states, finding that its 
work was coming to be in arrear, called a July sit 
ting. The clerk was an elective official. He ex 
plained that he was not accountable to the court but 
only to the people and that. as he had alread, 
arranged to go to Europe for the summer, the court 
could hold a term in his vacation if it wished, but 
it would do so without a clerk. The judiciary is 
the only great agency of government that is habitu 
ally left with no control of its clerical force. Even 
the pettiest administrative agency has far more 
control than the average state court. Hence much 
that could be done to reduce costs in litigation and 
the expense of operating the courts remains undone 
because it might interfere with patronage. One of 
the tasks to which judicial councils might well 
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direct their attention is organization, control, sim 
plification and general improvement of the adminis 
trative and clerical features of judicial justice 
Another problem for courts and judicial coun 
cils in many jurisdictions is presented by what may 


well be called the rehearing evil. There are state 
courts in which a motion or petition for a rehearing 
is a matter of course in every case. In some states 
there is a practice of repeated rehearings and in 


too many more the proportion of rehearings to 
decisions is much beyond what is consistent with 
confidence on the part of the courts in their own 
work. One is reminded of the practice of repeated 
rearguments in seventeenth-century England. Cases 
were held up term after term by the courts, at the 
conclusion of the argument, ordering a reargument 
the next term instead of pronouncing judgment. As 
a judge of the supreme court of one of the states 
used to say, “The decision of the highest court is 
but the beginning of litigation.” Even where re 
hearings are granted sparingly, the example of 
other jurisdictions may lead to the filing of motions 
almost as a matter of course, and where these m« 

tions are heard and discussed and considered pains- 
takingly they may take up a great deal of judicial 
time. For example, in 278 New York it appears 
that between April 11 and October 18, 1938, the 


Court of Appeals passed adversely on forty-eight 


motions for reargument—about one case in eleven 
of those decided. The work of an appellate court 
ought to be so well done when the first opinion 1s 
filed that rehearings should be extremely rare 

Geographical and economic conditions and 
difficulties of travel in pioneer America required us 
to give up the system of centralized courts which 
obtained in England. We set up a court of first 
instance of general jurisdiction in each locality 
When increase of population in our cities required 
more judges in the local courts in urban centers, as 
a rule no attempt was made to organize these local 
courts under an effective administrative head. Each 
judge had all the power of the whole court. In 
consequence, conflicts between court and court and 
between judge and judge in the same court, such as 
were not unknown in seventeenth-century England, 
became a common, if unfortunate, feature of our 
judicial process. The law reports are full of exam- 
ples. Such things as habeas corpus to defeat extra- 
dition, lunacy proceedings to thwart the habeas 
corpus, an injunction from another judge to stop the 
lunacy proceeding, the whole followed by prohibi- 
tion from the appellate tribunal to untangle the 
mess and determine priority of the proceedings and 
how they shall go on, are becoming less frequent. 
There is a growing tendency to organize courts on 
modern lines and make some administrative provi- 
sion for obviating conflict and friction. But much 
remains to be done. Cooperation of judge with 
judge in the same local court and of local court 
with local court in the same jurisdiction is a matter 
with respect to which our American judicial polity 
is still backward 

It is instructive to compare the role of text 
writers in the work of the courts now and a century 
ago. The need of such books as the classical texts 
of the formative era of our law is quite as great now 
as then, but for another reason. One hundred years 
ago the courts had little to go on and much to bring 
about. Today they have quite as much, and of 
no less importance and difficulty, to bring about, 








and too much to go on to permit of the most 
thorough working over of all that must be utilized, 


especially in view of the limitations on judicial 


finding and declaring of the law. The judges must 
work upon a vast and rapidly growing mass of 
more or less authoritative material with much less 


time for the first hand work which alone guarantees 
sound results. One hundred years ago, as | have 


said, the old oupreme Court of Ne York cited in 
a year about 560 New York decisions and 580 Eng- 
lish cases, about 20 federal decisions, and 75 from 


other states. Today, although the Court of Appeals 
draws four-fifths of its citations each year from the 
New York reports, it cites about 320 federal cases, 
240 from other states, and a few English and occa- 


sionally a Canadian case. Moreover, the working 
out of a body of precedents is not the primary work 
of appellate courts. Primarily they must render 


just decisions according to law in the cases before 
them, and the complexity of everything in 
and economic order of the time makes this task 
very much more difficult than it used to be. As | 
have said, the time for consideration and the time 
for argument are limited by the exigencies of large 
dockets. Modern facilities in the way of dig 
and encyclopaedias and annotated cases enable 
counsel to put before the courts an almost over 


social 


ests 


whelming mass of more or less authoritative mate 
rial in which to find analogies or starting points 


for reasoning There must be thorough working 
over of these materials before they come to the 
judges if the latter are to continue to do what our 
common-law system demands of them. The revival 


of creative doctrinal writing in such books as Wig 
more on Evidence, Williston on Contracts, Beale 
on the Conflict of Laws, and the forthcoming Scott 
on Trusts, along with the work of the American 
law Institute in its Restatements, gives promise of 
doing for the next generation what the writings 
of Kent and Story and Greenleaf and Parsons and 
Washburn and Bishop did for the past. Moreover, 
the courts are likely to have to lean heavily upon 
such books in a time of big things—big dockets, 
big records, big briefs—and intricate social and 
economic questions as well as complicated facts 
and relations in even the most everyday litigation 

Yet if the task of the text writer of today is 
made hard in view of the wealth of materials he 
must deal with, is it more difficult than was that 
f the great text writers of the forepart of the last 
century in view of the relative poverty of their 
materials and inadequacy of the means of finding 
them? To make a body of law for the twentieth 
century out of the matured legal precepts and prin- 
ciples and conceptions and doctrines of the nine- 
teenth-century common law is certainly no harder 
task than it was to work out a law for the new 
world on the basis of the seventeenth-century prop- 
erty law and over-refined eighteenth-century legal 
procedure and the Continental treatises on commer- 
cial law a century or century and a half ago 

In 1839 the bencl had not been put in politics. 
Story was on the bench of the Supreme Court of 
the United States. 
Pennsylvania. Shaw was Chief Justice of Massa- 
chusetts. Ruffin was Chief Justice of North Caro- 
lina. Nelson and Bronson were in the old Supreme 
Court of New York and Walworth was Chancellor. 
Blackford was on the bench in Indiana. The judi- 
cial struggle with legislative justice was not over. 


Gibson was Chief Justice of 
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Sut it had been won by the courts. The appellate 
jurisdiction of the Senate in New York lasted till 
1847, the probate and insolvency jurisdiction of the 
legislature in Rhode Island till 1857, legislative 
divorce in one state and another till the last quarter 
of the century, and a not clearly defined legislative 
judicial power in Connecticut through the whole of 
the century. But the claim of the legislature to 
grant new trials, direct how some particular estate 
should be administered, probate particular wills, 
extend the statute of limitations for particular cases 
and exercise a dispensing power for particular liti- 
gants had been definitely rejected. 

A century ago the courts had the help of the 
best talent at the bar. The leaders of the bar in 
the formative era, such lawyers as Luther Martin 
and Wirt and Pinckney and Webster and Choate, 


did their work in the courts. Strong local bars, 
active in the local courts were the rule. A great 


change has come with the concentration of law 
business in large cities, the decadence of the bar 
in country county seats in many of the states, and 
the passing of leadership from the advocate to the 
agent and advisor and pilot of business and enter- 
prise. The effect may be seen in argument to the 
courts and in the trial courts in most of our large 
cities. The courts get less help from the bar than 
they got a century ago. 

by 1839 two of the tasks of the bench of that 
era had been achieved. The reception of the com- 
mon law as the basis of the law in the federal courts 
and in all but one of the states had been assured. 
Che common-law conception of a bench of trained 
lawyers taken from the practicing profession had 
prevailed. 

While we had received and adapted English 
political institutions, reception of English common 
law was still somewhat in doubt at the end of the 
first third of the nineteenth century; but never 
thereafter. it did not take place without a struggle. 
Things English were not in favor in the generation 
after the Revolution. Law and lawyers were widely 
distrusted in the severe economic depression of the 
last two decades of the eighteenth century. The 
ideas of the era of the French Revolution, the 
example of Napoleon’s codification of French law, 
popular favor toward France as our helper in 
obtaining freedom, worked against the legal devel- 
opment on the basis of English law which even- 
tually took place. As has always happened in eras 
of transition and popular enthusiasm for change, 
many Americans would have liked to put the 
administration of justice wholly on a non-technical 
basis of natural equity, much as many today would 
supersede judicial justice according to law by an 
administrative justice according to the views of the 
bureau or administrative official for the time being 
and case in hand as to what is expedient or con- 
sonant with some high social policy the bureau or 
official considers itself or himself set up to promote. 
Many more Americans of that time called for rejec- 
tion of the legal systems of the old world and the 
making out of whole cloth of a new code of Ameri- 
can law on the basis of abstract reason or, as it 
was called, the law of nature. Many would have 
received French law. But the reception of English 
law went forward steadily in the courts and became 
so complete that by the end of the century we were 








more thoroughly a common-law country than Eng- 
land itself. 

Those who opposed the reception of English 
law naturally opposed the taking over of the Eng- 
lish institution of an independent bench of judges 
taken from the practicing profession. In some 
states there was no provision for a court of ultimate 
review which, according to the common-law tech 
nique could ascertain and declare the law by its 
authoritative decisions. In others there was reluc- 
tance to put lawyers upon the bench. One state 
provided for special appointment of lay judges to 
temper the technical law administered by the 
lawyer judges. For a generation, at least, legisla- 
tures sought to control the administration of justice 
by calling judges before the houses to answer for 
their decisions or by special acts for individual 
cases. Two of the justices of the Supreme Court 
of New Jersey, under the constitution adopted after 
the Declaration of Independence, were laymen. So 
were two of the three justices of the highest court 
of New Hampshire after the Revolution. One of 
the justices of the Supreme Court of Rhode Island 
from 1814 to 1818 was a blacksmith, and the Chief 
Justice of that court from 1818 to 1826 was a 
farmer. But by the end of the thirties of the last 
century the era of lay judges was past. 

I do not feel so much concerned about recent 
academic theories of judicial decision. The refuta- 
tion of economic determination and psychological 
realism and skeptical so-called realism, as accounts 
of what is done by the courts, is to be found, if 
not in the whole history of civilization, certainly in 
the history of the development of the law by the 
courts in America in the century and a half since 
the constitution. Much of what is said by the 
proponents of these doctrines fails to distinguish 
between the interpretation and application of rules, 
the development of principles, and the definition of 
legal conceptions, on the one hand, and the appli- 
cation of standards on the other hand. It makes a 
like mistake to that made fifty years ago by the 
analytical jurists. As they sought to treat the whole 
judicial process as a mechanical application of rules, 
so the realist of today would see the whole in terms 
of the application of standards. Hence the realist 
goes on a fallacy of “the judge” and the influences 
that act upon the behavior of that abstraction. 
They apply the reality of the administrative official, 
clothed with a power of determination in his indi- 
vidual personal discretion, to the bench of judges 
charged with a duty of determining according to 
law. In the rise of administrative tribunals under 
the Tudors and Stuarts, and in the struggle for law 
as against lay adjudication by the light of nature 
in our formative era, like ideas obtained for a time. 
It is not strange-that they are urged in a time of 
multiplication of administrative boards and bureaus 
and commissions such as the present. 

But in the teaching of government and to some 
extent in the teaching of law in our institutions of 
learning, ideas of public law, derived from Conti- 
nental Europe, are being urged which are not 
unlikely to have a profound effect on our polity 
with respect to its fundamental doctrines of separa- 
tion of powers and supremacy of the law. It was 
the classical common law theory that public law 
was a branch of the private law of persons. If those 
who wield the powers of politically organized 
society are judged by the law of the land when 
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they go beyond the legal limits of those powers or 
employ those powers unreasonably and arbitrarily 
in contravention of constitutional guarantees which 
are the supreme law of the land, if they are sub- 
ject to the ordinary course of the law in the ordi- 
nary courts in ordinary legal proceedings, the law 
governing the powers of public officials and the 
relations of individuals to the state remains in a 
sense private law, although in another sense it is 
public law. But European writers today are telling 
us of the disappearance of private law and an Eng- 
lish writer now tells us that “public law is gradu- 
ally eating up private law.” When we come to 
examine this proposition, it soon appears what is 
meant. It is meant that administration, acting 
without legal check, is superseding law as law 
had always been understood. It means that we are 
to take law to be what officials do, not as something 
governing what they do and how they do it. We 
are told that private law treats all individuals as 
equal and seeks to give back to every one what has 
been taken away from him, or to give him a sub- 
stantial substitute, whereas public law prefers some, 
or some groups or classes, to others, according to 
its own measure of values. Not only does it put 
a higher value on official action than on individual 
rights, but it allows officials to identify particular 
interests with the public interest by the exercise 
of a legally unfettered discretion. The rise of such 
ideas, ideas which are behind a revival of absolut- 
ism throughout the world, will involve the common- 
law judges in a conflict quite analogous to that 
which they waged with the Stuart kings in the 
seventeenth century. 

Not the least of the changes which are affecting 
the judicial administration of justice today is the 
replacing of apprentice training of the bar by aca- 
demic law-school training. The rise of what is 
called the national law school, i. e., the school teach- 
ing for the country as a whole, superseding the 
local apprentice type and the law-office training, 
which had prevailed until well into the present cen- 
tury, has disadvantages as well as advantages. The 
better entrance requirements, stricter requirements 
for proceeding with study and for graduation, and 
the higher standards of teaching in the national 
academic type of school have done much and may 
do much more for improvement of the personnel of 
the profession in our large cities. Also the national 
academic law schools have done much and are cap- 
able of doing much more for the law. They have 
made for unification of the law, going along with 
economic unification of the land. They have 
checked the cult of local peculiarities and aberrant 
local doctrines once so noticeable. They have made 
possible study of legal problems as wholes, not in 
fragments limited by jurisdiction and venue and 
parties. What scientific study and teaching of law 
in such schools has been able to achieve stands 
out in the work of the National Conference of Com- 
missioners on Uniform State Laws and in the Re- 
statements under the auspices of the American Law 
Institute. 

But on the other side there is danger of losing 
the strength of a taught tradition, of traditional 
technique, traditional canons of what is done and 
what is not done professionally, and traditional 
habits of referring to principles and received ideals 
of justice, which have been the mainstay of the 
common law. There comes to be a _ tendency 








toward an analytical or historical academic attitude 
toward a living tradition expressing experience de- 
veloped by reason. It is one of the problems of 
the time how to combine the advantages of the two 
systems of training—how to go forward on the new 
line and yet conserve and retain the conspicuous 
advantages of the old one. I have long been satis- 
fied that a great need of our law schools is more 
complete touch with the practising bar, not by the 
superficial method of employing broken down prac- 
titioners as teachers, or of part time teachers with 
their hearts in the practice, but by some device 
which will keep alive the tradition of the law stu- 
dent as already in some sort in the profession and 
of the law teacher as an older lawyer imparting 
the art to an apprentice, even if also an academk 
teacher imparting a science. 

Our most enduring legal inheritance from Eng 
land is the duty of the common-law judge so to 
decide cases as to establish and apply a principle 
which can be the basis of future decisions. It is 
his duty to find the law in authoritative legal ma- 
terials by means of an authoritative technique 
which gives him a power of law-making on occa- 
sion and has enabled him to make the common law 
of England a rival of the modern Roman law as a 
law of the world. It is of the first importance for 
the exercise of this power that the bench continue 
to be manned, as it has been in England, from the 
practising profession. If there is a science of law 
there is also an art of making and applying it, and 
the two need to be kept in balance. In the last 
century the modern Roman law put too much 
weight in the scale of science and reaction from the 
resulting “jurisprudence of conceptions” has un- 
settled juristic thought and affected to a lesser ex- 
tent judicial and professional thinking for a gen- 
eration. ‘The rise of administrative tribunals and 
the pressure of new interests for recognition and 
security are putting too much weight in the scale 
of art. But the remedy is not to turn the academic 
jurist into a judge, but to give the best training 
and the best academic books to the practitioner 
who is to become a judge. 

Happily there is a slow but steady movement 
to restore the commonlaw powers of the trial judge. 
In what Dickens called the Jefferson Brick era we 
were tempted to sell our inheritance of an inde- 
pendent judge ruling in the court room for a mess 
of political pottage. The tradition of Jeffreys in 
the King’s Bench and at circuit, the stories of 
3raxfield in trials for sedition, and the actions of 
some masterful Irish judges in the fore part of the 
nineteenth century, gave successive generations 
which came here from Great Britain a bad impres- 
sion of the common-law trial judge, which was re- 
inforced by the conduct of some royal judges on 
the eve of the Revolution and of some partisan 
Federalist judges during the rise of Jeffersonian 
democracy. Pioneer America tied down the trial 
judge so that the leadership in the court room 
passed to the trial lawyer, and in too many juris- 
dictions the judge became no more than an impres- 
sive chairman of an unruly meeting. He was thor- 
oughly held down by rules while the trial lawyers 
were free from effective restraints. We have been 
learning the value of the common-law conception 
of the trial judge by painful experience of the ad- 
ministration of justice in our large cities. Fortu- 
nately the tying down of the judge did not go be- 
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yond the trial courts. There was an ephemeral agi- 
tation for recall or judicial decisions by popular 
vote and recently an abortive attempt to subject 
the highest court of the land to executive control. 
But we have never thought seriously of impairing 
the power of the judges of our appellate courts to 
find and declare the law. 

It could well be part of the program of judicial 
councils to help in devising proper means of mak- 
ing the public aware of what the courts really do 
and of the significance of what they do for the 
whole order of civilized society. It is a wholesome 
tradition that precludes the judge from entering 
into public discussions of what he does and acri- 
monious defending of his “record.” Such things and 
the heat they involve and engender cannot but af- 
fect the action of a judge, which ought to be free 
to the furthest possible extent from any influence 
beyond that of the law and the evidence. Even 
more they affect the public conception of the judge 
and his office, making him appear a partisan dis- 
putant. But important as it is to conserve this 
tradition of the judicial office, it is unfortunate that 
suv much misrepresentation of judicial action goes 
uncontradicted and that the natural desire of the 
press for “interesting” news leads to portrayal of 
sensational and unrepresentative incidents of the 
work of the courts and gives little impression to 
the everyday reader of what they really do and how 
they do it. Also the political value of publicity has 
tended, where judges must seek re-election through 
a direct primary, to develop an undesirable type, 
which might be called the judicial Barnum, run- 
ning a sort of show for public edification. Even 
in England, where the press reports of what goes 
on in the courts are on the whole models of careful 
writing up of what is characteristic and significant, 
Sir Frederick Pollock remarked that nothing was 
too arbitrary or unreasonable for the public not to 
believe it a statement of what is the law. Every 
lawyer knows that misrepresentations of judicial 
decisions and inaccurate and distorted versions of 
the law declared by the judges gain credence in 
quarters where one would look for more critical 
scrutiny. For some years the American Bar As- 
sociation has had a special committee dealing with 
an important feature of this subject. But the 
judicial council in New York, which has in its per- 
sonnel representatives of the press, has been no- 
tably successful in bringing about a clear public 
understanding and appreciation of important fea- 
tures of its projects for improvement of procedure. 
There are possibilities here which deserve looking 
into. 

In a famous passage D’Aguesseau, chancellor 
of France, writing when the doctrine of the binding 
force of the Corpus Juris as legislation of an empire 
embracing all Christendom had been given up and 
yet the modern Roman law was the law of Conti- 
nental Europe, said that the grand destinies of 
Rome were not yet accomplished: She still reigned 
by her reason after having ceased to reign by her 
authority. Despite all that is said as to the com- 
plete change that the world has undergone in the 
present generation, despite Marx’s theory of the 
disappearance of law and the activities of the pro- 
ponents of administrative absolutism, the grand 
destinies of the common law are not yet accom- 
plished, and that means the grand destinies of law 
discovered and applied by judges. There is yet 





more than enough to be done by courts and judges 
toward making and keeping the administration of 
justice according to law as effective as may be for 
the ends of the legal order. 

What is needed now, as it was needed a cen- 
tury ago, is a creative philosophy of law. The 
give-it-up philosophy, which reigns so generally in 
the teaching of government and of law in our in- 
stitutions of learning is adapted to an absolute 
polity, that of a totalitarian state, or of any form 
of government under an_ extra-constitutional 
leader, or of a bureau dictatorship. It is not 
adapted to law in any other sense than one 
which takes the judicial and administrative process 
to be law in themselves, without regard to what 
they do or how they do it; which proclaims 
that whatever is done officially is law. The judges 
of the formative era of our law did great things 
because they believed they could do great things. 
They did not hold it psychologically impossible to 
decide objectively and impartially. They did not 
conceive that they were of necessity only the 
mouthpieces of an economically or socially domi- 
nant class nor that in the nature of things valid 
value judgments were impossible, justice was a sup- 
erstition or pious fiction, and reason a camou- 
flage for prejudice. The creative process of apply- 
ing reason to experience, which has been the life 
of the law, requires ideals to which law-making 
and interpretation and judicial application and doc- 
trinal writing tend to conform. It is the function 
of philosophy to organize and criticize and give 
clear outline to these ideals as it is the function of 
analytical jurisprudence to organize and criticize 
and define the precepts of which a body of posi- 
tive law is made up. 

On the whole, our courts have the best con- 
structive record of any of our institutions. When 
our judicial systems were set up after the Revolu- 
tion, the system of equity had not yet crystallized 
in England and the absorption of the law merchant 
into the common law was still incomplete. Our 
courts had to develop equity and take over the law 
merchant parallel with the English courts. They 
had to test the common law at every point with 
reference to its applicability to America. They had 
to develop an American common law, a body of 
judicially found and judicially declared precepts 
suitable to America, out of the old English cases 
and old English statutes with the help of Black- 
stone’s Commentaries and Coke’s Institutes. They 
did this and did it well in about three quarters of 
a century. They did it so well that with the suc- 
cessive waves of our extension westward across the 
continent the newly created states found their work 
for the most part done for them, and were able to 
go forward in an economic development with con- 
fidence in a judicial system the workings of which 
could be predicted and would lead to just results. 
No other judicial achievement may be found to 
compare with this. Nor is it likely that much of 
the work of legislation or of administration during 
the same time will prove so lasting. 

A well known text in the Federalist lays down 
quite rightly that the judiciary is least able to hold 
its own in a competition of the three departments 
of government. From the standpoint of will to 
power it operates under the handicap of traditional 
inhibitions requiring reference of all action to prin- 


(Continued on page 754) 
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NOTHER milestone on the lot road to an 
improved administration of justice was passed 
when the President on August 7, affixed his 
signature to the Ashurst Bill “to provide for the 
administration of the United States Courts, and for 
other purposes.” The importance of the measure 


or 
1s 


can hardly be exaggerated. 

Its first and most vital effect should be to bring 
to light and to keep in the judicial attention situa 
tions where the dockets of the Federal courts are 
not current, and to provide, through judicial coun- 
cils in each circuit, a means of liquidating those 
arrearages. In this way the judiciary itself will be 
made responsible for the efficient conduct of judicial 
business, and the previous isolation of the trial 
courts of the United States will be broken down 
This will not be accomplished by an overlord in 
Washington who will have authority to issue orders 
to judges or in reference to judicial business. In 
stead the bill decentralizes authority among the 
eleven Circuit Courts of Appeals, on the theory that 
the circuit court judges will be more familiar with 
the need of the circuits than any administrative 
officer operating at a distance. The results will be 
obtained by the circuit judges in each judicial cir- 
cuit, who will constitute a judicial council with 
power to act conferred by Congress. 

The administrative office, created by the bill, 
will furnish complete and up-to-date statistics in ref 
erence to the state of the dockets of the Federal 
courts. The Director of the office will have no 
authority to tell any judge what he should or should 
not do, nor will he have any authority to recom- 
mend to the Chief Justice of the Supreme Court in 
regard to the assignment or designation of judges 
to serve temporarily in circuits or districts other 
than those for which they were appointed, as was 
contemplated in the bill as originally drawn. But 
he will be required to have and to furnish period- 
ically to the council in each circuit a clear picture 
of the state of business in each court in that circuit. 

A second important effect of the Act will be 
to put the business management of the courts under 
the judiciary instead of under the executive branch 
of the government, as it is at the present time. The 
Director of the administrative office will take the 
place of the Attorney General as fiscal administra- 
tor, as budget officer and as gatherer of statistics 
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Ashurst Bill Passed by Congress Opens Way for Improved Working of Federal Judicial System 


More Complete and Current Judicial Statistics Will Furnish Federal Judicial Councils Am 
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‘ts to Be Managed by Administrative Officer 


under Direction of Conference of Senior Circuit Judges—Major Importance of Measure 


By WILL SHAFROTH 


ssions to the Bar of the American Bar Association 


for the Federal courts under the supervision and 
direction of the Conference of Senior Circuit Judges 
While these are but incidental duties of the Attor- 
ney General, they will be the sole and only duties 
of the Director. Although the bill gives the Director 
general administrative powers over the | 

the courts, it saves the power Ol the courts to ap 
point their administrative or clerical personnel and 
the power of the Attorney General respecting cer 
tain officials, including the United States marshals 
and United States attorneys, their deputies and as- 
sistants, as well as the probation officers. 

At present the Department of Justice handles 
the fiscal affairs of the courts, takes care of the 
judicial budget as a part of its own, and presents 
the needs of the United States courts, except the 
Supreme Court, to the Bureau of the Budget to- 
gether with its own requirements. While this ar- 
rangement has not in the past resulted in friction 
between the Attorney General and the United 
States judges, it is undoubtedly an anomalous sit- 
uation to have the legal represéntative of the chief 
litigant in the Federal courts in charge of disburse- 
ments of much importance to the judges before 
whom he and his subordinates constantly appear. 
The Department of Justice is now responsible for 
such things as quarters, libraries, supplies and trav 
eling expenses for the judges, and the salaries of 
the clerks, bailiffs and attendants of the courts, and 
many other matters. By the bill these affairs are 
turned over to the judicial department and another 
staunch prop and support is given to the independ- 
ence of the judiciary. 

A further provision for the holding annually of 
a judicial conference in each circuit, at which the bar 
as well as the bench will be represented, borrows 
from the sucessful experience which Senior Circuit 
Judge John J. Parker has had with his conferences 
in the fourth circuit. Such conferences will give 
an opportunity for the presentation of proposals for 
changes in procedure and for discussion of methods 
of speeding up the work of the courts. They should 
form a potent force for the better in bringing forth 
and testing new ideas for improving our judicature 

First conceived half a dozen years ago, the bill 
was under study by the Conference of Senior Cir- 
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1. See report of recent conference in 25 American Bar 
Association Journal (July 1939), 565. 
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cuit Judges and by Attorney General Cummings for 
some time. When the Court Reorganization Bill 
was introduced in 1937, it included a provision for 
a proctor of the federal courts, which was approved 
in the bar referendum, taken by the American Bar 
Association by a ten to seven ratio (39,990 to 
28,341) althofigh the Supreme Court proposal was 
defeated in the same vote by four to one (56,153 
against; 14,333 in favor). The Attorney General in 
his 1937 annual report vigorously recommended the 
appointment of a “permanent administrative officer, 
with adequate assistance, to devote his entire time 
to supervision of the administrative side of the 
courts; to studying and suggesting improvements 
in the matter of handling dockets; to assembling 
data and keeping abreast of the needs of the various 
districts for temporary assistance ; and to ascertain- 
are available for such assignments, 
ming other incidental functions.” 

Subsequently he formulated a bill to carry those 
recommendations into effect and it was introduced 
in the Senate by Senator Ashurst, Chairman of the 
Judiciary Committee. It won wide support at the 
bar, and among the judiciary, but no action was 
taken in reference to it. 

The Conference of Senior Circuit Judges which 
met in September of last year gave further atten- 
tion to the subject. The objectives of the bill which 
had been introduced were described chiefly as two: 
first, to give the courts “the power of managing 
their own business affairs and to that extent to 
relieve the Department of Justice of that responsi- 
bility,” and second, “to secure an improved super- 
vision of the work of the courts through an organi- 
zation under judicial control.” The Conference 
recommended the addition of another provision 
“looking toward the establishment of judicial coun- 
cils or some other like method within the several 
circuits and the District of Columbia for the control 
and improvement of the administration of justice 
therein.” The Conference further provided for the 
appointment of a committee to collaborate with the 
Attorney General in the preparation of a new bill 
incorporating these objectives. The committee thus 
appointed consisted of Chief Justice Groner of the 
United States Court of Appeals for the District of 
Columbia and Senior Circuit Judges Manton, Parker, 
Evans and Stone. The Attorney General also appointed 
a committee of five to assist in the drafting of the bill, 
those five being Mr. Arthur T. Vanderbilt, former 
President of the American Bar Association; Mr. 
George Maurice Morris, former Chairman of the House 
of Delegates of the American Bar Association; Hon. 
Herschel W. Arant, then President of the Association 
of American Law Schools and Dean of the Ohio State 
University Law School, and now Judge of the Cir- 
cuit Court of Appeals for the Sixth Circuit; Mr. Gor- 
don Dean, and Mr. Alexander Holtzoff of the De- 
partment of Justice. These two committees formulated 
Senate Bill 188 which received the unanimous ap- 
proval of the House of Delegates of the American Bar 
Association at its meeting in January, 1939. 

Hearings were held before the judiciary com- 
mittees of the House and Senate in the early spring 
of this year and the bill was passed by each house 
without opposition being voiced to its provisions. 
Minor differences between the Senate and House 
bills were reconciled in conference and the report of 
the conferees was adopted by both houses and sent 
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to the President on August first. The report of the 
judiciary committee on the House Bill, which was 
submitted by Representative Walter Chandler from 
Tennessee succinctly states its general objects in 
the following language: 

“The primary object of the bill is to promote the ad 
ministration of justice in the United States courts. Its 
accomplishment is sought principally by the establishment 
of an administrative office, with a director in charge, hav- 
ing the duty of examining the dockets of the various in 
ferior Federal courts and preparing statistical data and 
reports of the business transacted by those courts, acting 
as a clearing house through which information gathered 
with reference to improving the efficiency of the courts 
and expediting the disposition of causes may be dissemi 
nated, preparing and submitting budget estimates of appro- 
priations necessary for the maintenance and operation of 
the said courts and the Administrative Office, disbursing, 
as now provided by law, the moneys so appropriated for 
the maintenance and operation of the courts, purchasing 
and distributing equipment and supplies, examining and 
auditing vouchers and accounts of the officials and em 
ployees of the courts, and performing such other functions 
as may be assigned by the Supreme Court and the Confer 
ence of Senior Circuit Judges, under whose supervision the 
Director and his assistants are to work. 

“The design of the legislation is to furnish to the Fed 
eral courts the administrative machinery for self-improve 
ment, through which those courts will be able to scru 
tinize their own work and develop efficiency and prompt 
ness in their administration of justice. To that end, the 
Director is required to prepare and submit quarterly, to 
the senior circuit judge of each circuit, statistical data and 
reports of the business transacted by the district courts 
therein, and a semiannual council of the circuit judges in 
each circuit is provided for the purpose of studying such 
reports and expediting the work of the district courts, as 
well as the circuit courts of appeals. The district judges 
are required to carry out the directions of the council as 
to the administration of the business in their respective 
courts. In addition to the council, the bill provides for an 
annual conference of the circuit and district judges in each 
judicial circuit, with participation by members of the bar 
—for the purpose of considering the state of the business 
of the courts and advising wavs and means of improving 
the administration of justice within each circuit.” 

The Director and Assistant Director are to be 
appointed by, and hold office at the will and pleas- 
ure of, the Supreme Court of the United States. The 
Director acts under the “supervision and direction 
of the Conference of Senior Circuit Judges” and his 
duties are specifically enumerated as follows: 


(1) He is in charge of administrative matters 
relating to the offices of the clerks and the clerical 
and administrative personnel of the courts; 

(2) He must secure information as to the state 
of the dockets of the various courts and report that 
information quarterly to the senior circuit judges as 
to their respective circuits: 

(3) He superintends the disbursement, directly 
and through the several United States marshals, of 
moneys appropriated for the support, maintenance 
and operation of the courts; 

(4) He is charged with the purchase, exchange, 
transfer and distribution of equipment and supplies ; 

(5) He is responsible for the audit of vouchers 
and accounts of the officials and employees of the 
courts; 

(6) The providing of accommodations for the 
use of the courts is under his supervision ; 

(7) He is charged with such other matters as 
may be assigned to him by the Supreme Court and 
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the Conference of Senior Circuit Judges; 

(8) He is required to prepare and submit an- 
nually to the Bureau of the Budget estimates ot 
necessary expenditures for the United States courts 
and the administrative office created by the bill; 

(9) He is required to submit an annual report 
to the Conference of Senior Circuit Judges. 

The provision for judicial councils in each cir- 
cuit, composed of the circuit judges, which shall 
meet at least twice in each year, is a feature of the 
greatest value, which was added to the original bill 
upon the recommendation of the Conference of 
Senior Circuit Judges. The quarterly reports of the 
Director in reference to the state of the dockets will 
be before each judicial council when it meets and 
congressional authorization is given to the council 
to take “such action ...as may be necessary.” Fur- 
thermore, Congress makes it the duty of the district 
judges “promptly to carry out the directions of the 
council as to the administration of the business of 
their respective courts.” 

During the hearings the question of how the 
authority granted to the judicial council would 
impinge on the power of the individual judge was 
discussed at some length. At the present time, as 
stated by the Attorney General, “not only is each 
district court a law unto itself in a way but each 
judge in the district in which there is more than one 
judge, is practically independent of his colleagues.” 

Justice Groner, speaking before the House 
Judiciary Committee commented on the effect of 
this bill on the present situation as follows: 

“There is no power now in the senior judges, there 
is no power in the Chief Justice, or the Supreme Court 
of the United States, to tell a district judge how to con- 
duct his court, and it is not intended by this provision of 
this law to extend such power, but it is intended to bring 
to the attention, and to make it the duty of this council 
of judges to examine, these statistics and to take such ac- 
tion as may be necessary to correct such a situation when 
it exists. Some of these things are occasionally cited in 
the newspapers and talked about by laymen. I think they 
are largely exaggerated, except in the great centers of pop- 
ulation in the country. With such exception, my own ex- 
perience, covering a period of nearly 20 years as a Fed- 
eral judge, leads me to the conclusion that, as a rule, the 
district courts function well. I know that there is a con- 
gestion in the great centers of population, and I think 
people get the impression of delay from conditions in these 
centers rather than from a really honest review of the 
entire personnel of the judicial branch of the Government. 

“But whenever there is occasion to criticize, when- 
ever there is delay, whenever there is inability to function 
properly, then this administrative officer will be there to 
bring that fact to the attention of this counsel of judges, 
and this bill makes it the duty of those judges to meet not 
less than twice a year and as often as the senior judge 
thinks necessary to correct those conditions; and I say, 
and I say very seriously, that the lawyers of this country, 
the country lawyers and city lawyers, all of whom have 
considered this bill meticulously, regard this as a great 
forward step in the better administration of justice in the 
Federal courts.” 

The provisions in the bill apply to the Circuit 
Courts of Appeals including the United States Court 
of Appeals for the District of Columbia, and the 
district courts in the continental United States, the 
Court of Claims, United States Court of Customs 
and Patent Appeals, the United States Customs 
Court and the district courts for the districts of 
Alaska, Hawaii, Porto Rico, the Canal Zone, and 





the Virgin Islands and the United States Court for 
China. 

According to an estimate prepared by Mr. 
Thomas D. Quinn, the administrative assistant to 
the Attorney General, on the basis of a tentative 
proposed organization of the new administrative 
office, there would be a total of some 86 employees, 
about evenly divided between divisions of “per- 
sonnel and coordination” and “finance and procure- 
ment.” The cost of the establishment is estimated 
at $219,000.00 per year, which does not include 
$44,000.00 now being paid annually to some 24 em- 
ployees who would be subject to transfer from the 
Department of Justice to the new office. As to the 
estimate which was submitted to the House Judi- 
ciary Committee by Mr. Alexander Holtzoff of the 
Department of Justice, he said: 

“Of course I think it only fair to say that any estimate 
that is now submitted is in the realm of conjecture; be- 
cause the cost must of necessity depend upon the person- 
ality of the director appointed, what his ideas are, and to 
what extent such ideas will be approved by the commit- 
tees on appropriations.” 

A prompt dispatch of the business of the Fed- 
eral courts is an object which has had much atten- 
tion in recent years. The Supreme Court of the 
United States has set a notable example in this 
regard. Congress has given valiant assistance in 
the program and since 1920 has authorized the 
appointment of 98 new district judges and 12 new 
circuit judges in addition to authorizing the Su- 
preme Court to draft new rules of procedure in 
civil cases which are already having a salutary effect 
in bringing court dockets up to date. The report of 
the Attorney General for 1938 indicates that there 
is still reason for emphasis on this problem. He 
says: 

“The slow motion of litigation in the Federal courts 
is convincingly demonstrated by a table compiled for the 
first time this year, showing the length of time that pend- 
ing cases have remained on the dockets. Out of the 35,872 
cases pending on June 30, 1938, there were only 11.660 
that had been pending for 6 months or less, while 24,212, 
or 67 percent, had been pending for 6 months or over: 
18,017 cases. or 50.2 percent. had been pending a year or 
more, and 11,374 cases. or 32 percent. had been pending 
for 2 vears or over: 7,741 cases, or 22 percent, had been 
pending 3 years or more; 5,910 cases, or 16 percent had 
been pending 4 years or more, and 4,720, or 13 percent, 
had been pending 5 years or more. 

“The table indicates that there is not a single district, 
with the exception of New Hampshire, in which the busi- 
ness of the United States district court is ‘current’ within 
anv proper definition of that term. The life of an ordinarv 
piece of litigation, not complicated by unusual features. 
should be measured in months and not in vears. This is 
not an impossible ideal, or an iridescent dream, but an 
end that is entirely within the power of properly imple- 
mented courts to achieve.” 

The Conference of Senior Circuit Judges last year 
gave consideration to the Attorney Generals re- 
port and the tabulations furnished with it and rec- 
ommended the creation of four additional circuit 
judgeships and nine additional district judgeships 
It was of the opinion that the new rules of proce- 
dure and particularly the provision for pre-trial 
procedure, should greatly facilitate the speedy dis- 
position of cases. The Conference further pointed 
out that the bare statistics do not tell the whole 
story and that it is highly important that they 
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should be analyzed in order to ascertain the exact 
circumstances of the cases to which they relate. In 
this respect the Director of the administrative office 
should be of great assistance because it will be his 
duty not only to furnish the figures showing the 
state of the dockets of the Federal courts, but also 
to analyze those figures, where delay appears, in 
the light of the type of cases on the docket and the 
reasons why they have not been disposed of. In the 
recent debate in the Senate with reference to a bill 
creating new judgeships a significant article by 
Hon. Merrill E. Otis, United States District Judge 


for the Western District of Missouri, was exten- 
sively quoted.? 
Judge Otis has laid down a measuring stick to 


determine what an average district judge can be 
expected to accomplish in a year in the way of dis- 
position of cases. He has taken the ten districts 
having the largest volume of business in the ten- 
vear period from 1929 to 1938 and has considered 
the work terminated in those districts, in the peak 
vear of 1933. The average work terminated by each 
of forty judges in those districts was 492 criminal 
cases, 227 civil cases to which the United States 
was a party, and 221 civil cases between private 
litigants. He has arbitrarily reduced these averages 
to 400 criminal cases per year, 200 civil cases in 
which the United States is a party, and 200 private 





2. “The Business of the United States District Courts” 
7 Kansas City Law Review, 215 


civil cases. Judge Otis makes no claim to infalli- 
bility in his article, but he is entitled to great credit 
for having made a distinct contribution towards a 
scientific approach to the question of how much 
business can be considered the normal annual load 
of a judge of a United States district court. Such a 
measuring stick should be helpful not only in deter- 
mining the need for new judges, but also in guiding 
the judicial councils set up by the recently passed 
bill. 

The effects of the new federal rules of proce- 
dure on State practice are already observable. In a 
number of States studies have been or are being 
made to determine what part of these rules are 
applicable and should be adopted in the State prac- 
tice. In some places substantial parts of the rules 
have already been adopted. If the business of the 
Federal courts can be so effectively and expe- 
ditiously disposed of that there will be no undue 
waiting for trials or for decisions, can it be doubted 
the methods used will serve as models for the State 
courts and exert a very wholesome influence on the 
vastly greater body of State court litigation? By 
putting the problems of the Federal judiciary under 
judicial control, by integrating the courts in each 
circuit and making available full information con- 
cerning them, and by bringing the whole together 
through the Conference of Senior Circuit Judges, a 
substantial step has been taken towards this happy 
goal, which we had almost come to consider a 
Utopian dream. 
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Recent Decision of United States Supreme Court in So-Called “Hague Case” Is of Such Vital 


Effect in Clarifying and Changing the Constitutional Doctrine Regarding Right of Assembly as 


to Make it Incumbent on All Municipalities to Re-examine Their Ordinances and Policies on 
This Subject, etc.* 


By GRENVILLE CLARK 
Chairman of Committee on Bill of Rights 


HE regulation by city authorities of open air public 

meetings is now entering upon a new phase in 

consequence of the recent decision of the Supreme 
Court of the United States in the so-called “Hague 
case” (C. I. O. et al vs. Frank Hague, et al, decided 
June 5, 1939 This decision lays down new prin- 
ciples of great importance in respect to the constitutional 
right of assembly—principles that are now, of course, 
the law of the land, binding on all municipal authorities. 
This decision is of such vital effect in clarifying and 
changing the constitutional doctrine regarding the right 
of assembly as to make it incumbent upon all municipali- 
ties to re-examine their ordinances and policies on this 





*Remarks at meeting of Municipal Law Section at San 
Francisco, July ii, 1939. 


subject, to the end that they shall be in harmony with 
the law as now determined by our highest tribunal. 

I am going to venture some observations as to 
practical methods of giving effect to the principles of 
this highly significant decision; and this necessarily 
involves a brief analysis of the essentials and implica- 
tions of the judgment of the Supreme Court. 

The Jersey City ordinance, which was held wholly 
void by the Supreme Court, required anyone desiring 
to hold a meeting in the streets or parks of the city 
to apply for a permit upon three days notice to the 
Director of Public Safety. The ordinance authorized 
the Director to refuse a permit if he believed that the 
refusal would prevent “riots, disturbances or disorderly 
assemblages.” In so doing, however, it prescribed no 
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standard upon which such belief s! uld be arrived at, 
such as whether the threatened disorder would probably 
be beyond the control of police. The plaintiffs, who 


were refused permits for meetings, alleged discrimina 

he ordinance, in that 
them while being 
\ccordingly 


tion in the administration of ft 
permits were systematically refuse 
, 


the same perioc 


granted to others during 

they claimed that the ordinance was void in respect of 
its administration, whether or not void by its very 
terms. The Supreme Court substantially disregarded 
the question of discrimination and went the whole dis 
tance in declaring the ordinance void on its face. This 
was because, as Mr. Justice Roberts’ opinion said, the 
discretion given to the licensing official was too broad ; 
it enabled the Director of Safet 


1 


his “mere opinion” that the refusal would prevent dis 


refuse a permit on 


order. thus enabling the ordinance to be made the “in 
strument of arbitrary 


suppressio1 tree expression ‘i 


1 


The opinion lays dows nciple that although 
the right of assembly “must be exercised in subordina 


1 1 1 
the broad pt 


tion to the general comfort and convenience, and in 
consonance with peace and good ordet ” it “must not 
in the guise of regulation, be abridged or denied.” On 


the specific questior threatened disorder as an 


excuse for withholding permissiot meetings, it was 
said that “uncontrolled official suppression of the privi 
lege of assembly” cannot be made a substitute for the 
dutv to maintain order in connection with the exercise 
of the right 


A vital feature of the decision is the virtual over 


ruling of the previous doctrine of the Supreme Court 
as laid down in a case involving the right to speak on 
Boston Common, decided by a unanimous court in 
1897 (Davis vs. Massachusetts, 167 | S. 43) For 
over forty years that case confused the question of the 
nature and extent of the public’s right of assembly in 
streets and parks because of its ctum, adopted in 


substance by the Supreme Cour to the effect that 
there was no apparent limit to a city’s right to restrict 
or prohibit meetings on property owned by it. Thi 
Davis or Boston Common case came up from the Su 
preme Judicial Court of Massachusetts, for which Mr 
Justice Oliver Wendell Holmes wrote the opinion 
Justice Holmes, for the Massachusetts court, then d 
clared: “For the legislators absolutely or conditionally 
to forbid public speaking in a highway or public park ts 


no more an infringement of the rights of a member of 


the public than for the owner of 
forbid it in his house.” Adopting the same line of 
thought, Mr. Justice White, in affirming the Massachu 
setts judgment, said: “The right to absolutely exclude 
all right to use, necessarily includes the authority to 
ircumstances such use may be 


private house to 


1 
} 


determine under what 
Lick s the le ss.” 


1 


hus stated impliec 


availed of, as the greater power 1n 
tl 


1 1 
at the loctring 


It is obvious 
no limit at all to the right of a municipality to forbic 
or restrict meetings in streets or parks for any reason 
or no reason. It is a curious irony that this doctrine 
should have been promulgated by a great judge who 
became so distinguished a champion of free expression 
within wide limits, and that forty-two years later this 
doctrine of Justice Holmes should have been invoked 
in the Hague case as a controlling justification for the 
action of the Jersey City authorities 

In contrast to these dicta in the Boston Common 
case, Mr. Justice Roberts said for a majority of five 
to two in the Hague case: ““Wherever the title of streets 
and parks may rest, they have immemorially been held 
in trust for the use of the public and, time out of mind, 
have been used for purposes of assembly, communicat- 





ing thoughts between citizens, and discussing publ 
questions. Such use of the streets and public places 
has, from ancient times, been a part of the privileges 
immunities, rights and liberties of citizens.”” And it 
was these rights, Justice Roberts went on to say, that 


although relative and not absolute, cannot be abridged 
or denied under the guise of regulation. It is true that 
Tustice Roberts found a wav to distinguish the Boston 


Common case on its facts and that it was not expressly 
over-ruled. Yet I think it fair to say that the doctrines 
of that case and of the Hague case cannot possibly stand 
together. There is so flat an incompatibility between 
them that one cannot void the conclusion that the con 
stitutional docrine of the Boston Common case is no 
longer law. 

It seems to me that in the light of the pecific hold 
ings of the Hague case and their necessary implicatior 
municipal authorities must now consider themselves 


subject to the following principles: (1) There is 

stitutional right protected by the Fourteenth Amend 
ment, to hold public meetings for any lawful purpos« 
in the streets and parks of a citv: (2) This right mav 


he regulated in the interest of the “comfort and conveni 
ence” and “neace and good order” of the commit ify 
which doubtless includes consideration of traffic cond 


tions in streets and recreational uses in parks. The 


regulation must. however, be bona fide and reasonabl 
If not, it is void as an invalid abridgement of the cor 
titutional guarantee of freedom of assembly 3 


Ordinances that confer a broad discretion upon licensing 
officials to refuse permits without reference to the stand 
ards set forth in the decision are unconstitutional: (4 
The mere threat of disorder at an outdoor meeting 
t} 


not a valid ground for suppressing it: the city authori 


ties have an affirmative duty to provide adequate police 
protection for the meeting, at least under all usu 
circumstances: (5) The idea based on the Bo 
Common decision of 1897 that a municinalit 
of streets and parks, has the same right as a private 
owner of real estate to exclude the publi 
on any terms it chooses is unsound d 
now discredited and in substance over-rule 

If T am right in thus interpreting this decision. t 
auestion arises what practical steps may be needed on 
the part of city authorities to conform their ordinances 
and policies to the principles laid down bv the highest 
tribunal 

In the first place, it would seem a wise course f 
city administrations promptly to examine anew their 
existing ordinances in respect of outdoor public assen 
bly, to see whether the terms of the ordi1 
conflict with the principles of the Hague case, to th 
end that any such ordinances may be amended to con 
form thereto. It seems possible and even prohabk 
that there are manv ordinances now on the books that 
"upon analysis will be found to confer a breadth of au 
thority upon licensing officials which renders them void 
under the principles of the Hague decision. If this 
be so, it goes without saving that anv stich ordinances 
should be corrected so that they shall 
their face with the over-riding law of the Constitution 
as interpreted by the Supreme Court 

Equally or more important, perhaps, is the formu 
lation of administrative policies that will wisely and 
practically reconcile the right of assembly with thos: 
other considerations of “comfort and convenience” and 
“peace and order” referred to in the Hague decision 
Here, I think is a field for constructive thought that 
should be developed by those concerned with municipal 
law. It will, I suggest, be the part of wisdom not to 


not conflict on 
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approach this problem of reconciliation in any narrow 
spirit of bare technical compliance with the minimum 
requirements under the Hague but rather in the 
spirit of giving effect to the underlying philosophy of 
that decision. 
In the brief 

Committee on the 
it was suggested that 


case, 


the Supreme Court of the Special 
Bill of Rights in the Hague case 
the decree be sufficiently broad 
to permit of a flexible solution of the problem of recon- 
ciling the ies conflicting rights of the public in 
streets and parks. It was further said: “It may well 
develop that the most feasible solution of this problem 
in many cities will be the establishment of “Hyde Parks” 
of sufficient nut and so located as to provide 
effectively for free outdoor public discussion.” 

As I have pointed out, the Supreme Court did 
not seek to rewrite the Jersey City ordinance. It swept 
it entirely and thus left the way open to adopt 
such a plan in Jersey City and other cities. 

In this situation I suggest that more attention be 
given to the possibility of setting aside fixed and under 
4 in all the larger corresponding to 
Park in London, as places to which speakers may 
rt with the minimum of red tape. 
located with reference to 


sometn 


nber 


aside 


stood cities, 
Hyde 


regularly 
areas should 


rest 


conveniently 


the distribution of the population, should have proper 
facilities for speakers and be adequately policed. A 
single speaker merely desiring to express his views to 
any wishing to hear them could safely be permitted 
to speak in such places without permit or formality. As 
to organized meetings, it would be reasonable and 
proper to require prior notice to the Chief of Police 
or other authority so that conflict between meetings 


at the same place and hour could be prevented, and 


so that proper policing could be provided. 

I suggest two distinct advantages in such a proce 
dure, the first of which is of a practical and administra 
tive nature If the existence of these areas is given 
suitable publicity, it is probable that the major propor 
tion of all meetings would gravitate naturally to such 
places, at least those meetings which would be of suffi 
cient size to create substantial interference with traffic 
in the streets with public recreation in the parks. 
They would gravitate there because most people are 


content to take advantage of provisions which are made 


to accommodate their interests while preserving those 
of others. They would be unlikely to insist upon the 
right—which they may have under the Hague case— 
to meet in any street or park which is not being used 


purposes at the moment. It is easy to see 
how, as a ctical matter, this would simplify the 
problem of policing at such meetings 
I make it clear, however, that the purpose of setting 
such areas should not be to restrict the right to 
rather to facilitate its exercise at the 
interference with the other interests 
community \ccordingly, I am far from sug 
that the prescribed areas should be the only 
places in which public assembly is allowed. 

The prime should be to eliminate all un- 


for other 


aside 
assemble, but 
minimum 
of the 
gesting 


price of 


purpose 


necessary restraints upon the individual’s freedom of 
action. Where, for some reasorf, a group considers that 


ill not be adequately served by a meeting 
prescribed areas, it should be allowed to 
meet where it will, insofar as the demands of traffic 
and public recreation permit \s an example, I have 
heard that labor unions sometimes wish to hold organi- 
zation meetings near the workers’ place of employment 
and that it is difficult for them to induce their pros- 
pective audiences to travel far to attend such a meeting. 
The same might be true of political meetings at the noon 


its purposes Vv 
in one of the 





Such 


hour at factories or other large establishments. In such 
cases, it would seem an unwarranted hardship to require 
such meeting s to remove to one of the prescribed areas, 
unless clearly necessitated by a competing public need 
to use the streets or parks where such meetings would 
be held for other purposes at that particular time. 

It is of great interest to note that Jersey City itself 
only a few days ago (July 6, 1939) adopted a new 
ordinance to conform to the Hague decision that accords 
with these views. This ordinance sets aside four regular 
areas for meetings that can be used as a matter of 
right, subject only to notice to prevent conflict between 
meetings. Beyond that, it provides for meetings else 
where unless plainly contrary to public convenience. 
This ordinance is worthy of study as a possible model 

In conclusion, I wish to exfress the thought that 
the safeguarding of outdoor public assembly is no less 
important as a vital element of our American system 
than at any time in our history. Nothing is more certain 
than that our American values and institutions are de 
pendent upon the maintenance of free discussion of all 
our affairs—political, economic and social. 

In view of the recent increase in the scope of the 
radio, there has, perhaps, been a tendency to undervalue 
the importance of the outdoor meeting as a medium of 
public discussion. But it would be a fallacy to imagine 
that the outdoor meeting is outmoded. 

The outdoor assembly lends itself to heckling and 
It is well adapted to the promotion of un 
popular causes. Relatively few can have access to the 
radio. It is not everyone, either, who can “hire a hall,” 
whereas, it is possible for nearly everyone to mount a 
soap-box and express his opinions to those willing to 
hear. In this way the outdoor meeting has a special 
value as a means of “letting off steam.” This thought 
was well expressed in a brief signed in 1920 by a lawyer 
then practicing at the New York bar named Charles 
Evans Hughes, the famous brief in opposition to the 
expulsion of the Socialist Assemblyman from the New 
York Legislature. Mr. Hughes’ brief said: “Hyde 
Park meetings and Soap Box oratory constitute the 
most efficient safety-valve against resort by the discon 
tented to physical force.” 

Moreover, it is perhaps the freest of all media 
of expression; no script need be submitted in advance 
for possible editing and emasculation. It is well suited 
to the American temperament. It forms an essential 
part of the American tradition. 

We should not forget, either, that as an offset to 
the competition of the radio other modern devices have 
widened the scope of the open air meeting. The de- 
velopment of the sound truck has widened the audience 
and the amplifier enables the speaker to address many 
times as many people as a generation ago. It is said 
that at the height of his fame Daniel Webster spoke 
to an unprecedented assembly of eight thousand in a 
national amphitheatre in the hills of his native state of 
New Hampshire. Now we read of Hitler speaking 
to one hundred and fifty thousand at Nuremberg. 

For all these reasons, the open air assembly is far 
from obsolete. If the press, the radio and the screen 
should unhappily come under more governmental con- 

trol, the outdoor meeting might still remain as a major 
means of maintaining free public debate and thereby 
of recovering any basic rights that might through public 
negligence have become impaired. At all events, the 
outdoor meeting will still fill a major role in our Amer- 
ican Society. None can do more to that end than the law 
officers of our cities by applying their knowledge and 
talents to giving practical effect to the great principles 
of the Hague decision. 


answer. 
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Professor of Law, 


N February 23, 1923, the American Law Insti- 
tute was chartered in Washington, District of 
Columbia. 


the signatures of William H. Taft, Charles E. Hughes 
and Elihu Root. 


The certificate of incorporation bore 


Its term was stated to be perpetual ; 


its principal business, “The clarification and simplifi 
cation of the law and its better adaptation to social 
needs.” 

Mr. Root, with a genius almost prophetic, ad 


dressed the assembly gathered in the auditorium of 
Memorial 
upon the future of the enterprise 


Hall, expressing his thought 
He 
guarded opinion that an organization to accomplish 
the restatement of the 
impossible task. The fruition of that task, however, 
must be so accomplished as to carry “the authority of 


Continental 
ventured a 


substantive law was not an 


impartial judgment” based upon “scientific investiga- 


tion and tested accuracy of statement.” He predicted 
that the Institute might in the future enter into rela- 
tions with other organizations and avail itself of op- 
portunities to reform the law and to reform procedure. 
He expressed the warning that the immediate objec- 
tive should be directed toward the establishment of an 
organization whose aim should be the restatement of 
the substantive law in such form that it would consti- 
tute “the prima facie basis on which judicial action 
will rest.” 

Thirteen stout volumes tell us, in 1939, that Con- 
tracts, Agency, Conflict of Laws, Torts, Trusts, Prop- 
erty, and Restitution (embracing Quasi-contracts and 
Constructive Trusts) have been restated—completely 
restated, save as to Torts and Property. The meet- 
ing of the Institute in May approved the final volume 
of Torts, which will be published in a few months. The 
publication of two more volumes in Property may be 
expected in 1940 

The labor and effort that have gone into the crea- 
tion of these volumes have been untiring. Those who 
have devoted themselves to the task have followed Mr. 
Root’s admonition. The achievement has been based 
on impartial judgment, scientific investigation and 
tested accuracy. In connection with the Restatement 
of Torts, a hundred and forty-five preliminary drafts 
were considered by those engaged in the enterprise, 
and twenty-seven tentative and final drafts have been 
discussed and criticised hy the Council and the mem- 
bers of the Institute. The thoroughness of the study 
sets a new standard for the future of American law. 

The Courts have increasingly recognized the au- 
thority that the published volumes carry. The first of 
the authoritative volumes was that on Contracts, pub- 
lished in 1932. In the seven years since the publica- 
tion, there have been 1,286 citations of the volumes 
on Contracts by the highest courts of our country. In 

*Statement before the American Bar Association at the 
session of the Assembly at San Francisco, Wednesday morn- 
ing, July 12, 1939 


By Orrin K. McMurray 


University of California 





April, 1939, the courts had cited the existing Restate 
ments in 3,904 cases. Is not the Restatement, in the 
course of evolution, becoming “the prima facie basis 
upon which judicial action will rest,” as Mr. Root had 
prophesied? Courts, in some of the States, have an 
nounced that where the judges are not bound by prece 
dent or statute, the Restatement will be followed. The 
late George T. McDermott, Circuit Judge of the United 
States for the Ninth Circuit, declared before the Amer- 
ican Bar Association at Los Angeles in 1935, that “The 
Restatement persistently progresses toward the posi 
tion of being viewed as prima facie a correct statement 
of the common law, with the burden resting upon him 
who challenges it to prove his point.” Is it not fairly 
obvious that where earlier opinions in a court lack 
clarity or consistency, or where such opinions are con- 
flicting, the natural tendency is with increasing force 
to draw the matters into the orbit of the authoritative 
restatement, to substitute the scientific statement for 
the formless or shapeless conjecture ? 

The creative process continues to send forth new 
forms from the Institute’s workshop. A notable ex- 
ample was the approval of the final draft of the Prop- 
erty Act, prepared in cooperation with the National 
Conference of Commissioners on Uniform State Laws. 
and approved by the Conference and by the House of 
Delegates of the American Bar Association. This ac- 
tion was not a restatement for which the Institute 
alone was responsible. It was a cooperative undertak- 
ing, involving the participation of related agencies, and 
was an illustration of Mr. Root’s prediction that the 
Institute might, as its influence increased, enter into 
relations with other organizations with the aim of legal 
reform and the betterment of social conditions. It had 
already established a precedent in undertaking the 
production of a Code of Criminal Procedure, completed 
in 1930, which has had a considerable influence in 
legislative bodies and in other fields. Recently the 
Commonwealth Fund, with other donors. has made 
provision to the extent of more than $36,000, to enable 
the Institute to engage in the study of Criminal Jus- 
tice, especially as it affects young offenders between 
the ages of sixteen and twenty-one. Studies are al- 
ready in progress under the direction of expert schol- 
ars. A model Code of Evidence is in course of prep- 
aration, made possible by the aid of the Carnegie 
Corporation, which has generously aided the work of 
the Institute since its birth in 1923. The names of 
Dean Wigmore and Professor Morgan, together with 
other masters in the Law of Evidence, justify the ex- 
pectation that the result of the study will prove an 
important contribution to the subject. Meanwhile, 
the process of restatement proceeds apace. The origi- 
nal purposes of the founders have not been forgotten 
The authority of impartial judgment based upon scien- 
tific investigation and tested accuracy of statement con- 
tinues constantly in the vision of the Institute. 

It may be remembered that the certificate of in- 
corporation of the Institute declared that its term of 
existence was perpetual. Is it a vain hope to dream 
that it may continue its useful life so long as our laws 
and liberties endure? 
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BACK TO THE CONSTITUTION 





As in the Renaissance Men Began to Go behind the Gloss to the Text of the Classics, So 
Today We Are Having Something Like a Parallel Process in Regard to the Constitution—Or, 
to Vary the Comparison, Successive Layers Superimposed on the Old Master Are Being Re- 
moved, Thus Disclosing the Original—lIllustrations from the Fields of Due Process of Law, 


Taxation and the Commerce Power* 


By Hon. Rospert H. JACKSON 
Solicitor General of the United States 


I 


NE of the great achievements of the Renaissance 
O was the rediscovery of the classics. Men began 

to go behind the gloss to the text. I think that 
we are having something of a constitutional Renais- 
sance at the present time—a rediscovery of the Con- 
stitution. 

It is as if a painting which had been retouched by 
successive generations of artists were to have the suc- 
cessive layers of oils removed and the Old Master it- 
self revealed once again. In the case of the Constitu- 
tion, the result has brought conflicting responses from 
the critics. Some are quite astonished at the picture, 
its simplicity and the economy and breadth of its 
strokes, and they are unwilling to believe that it is 
really the Old Master that has been exposed to view. 
But there it is, the genuine article, and I for one wel- 
come its restoration. We are really back to the Con- 
stitution. 

The fact is that constitutional law had become, 
not the law of the Constitution, but the law about the 
Constitution. It grew up, case by case, into a sort of 
super-common-law, so that a lawyer, in arguing a con- 
stitutional case, devoted himself to analyzing and ex- 
pounding and distinguishing and reconciling the lan- 
guage of judicial opinions, instead of grounding himself 
in the language and historic meaning of the Constitution 
itself. The body of law thereby encrusted on the Con- 
stitution has been formidable. In the case of the ordi- 
nary common law, the process of judicial law-making 
can be checked by the legislature if the results diverge 
too far from reality and the interests of society. Legis- 
latures can, and do, replace the rule of assumption of 
risk and the fellow-servant doctrine with a system of 
workmen’s compensation, and substitute for the rule of 
caveat emptor the standards of blue-sky legislation. 
But in the field of constitutional law, the only correc- 
tive is the process of constitutional amendment or re- 
consideration by the court. For this reason, if for no 
other, the task of constitutional decision requires the 
utmost self-criticism on the part of the courts. It re- 
quires also the utmost knowledge of constitutional 
history. 

There is a story that Justice Miller of the Supreme 
Court observed that one of the great factors in early 
American law was ignorance; the judges, he said, did 
not know enough to do the wrong thing, so they did 
the right thing.*’ This holds true, I think, of early con- 





i *Address delivered by the Solicitor General before the 
Section of Public Utility Law at San Francisco, July 10, 1939. 
1. See Pound, The Formative Era of America Law, p. 11 
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stitutional law. The judges, having only the Consti- 
tution and the debates and the Federalist to rely on, 
were apt to do the right thing. Their successors, with 
the benefit of several hundred volumes of U. S. Re- 
ports, cannot be so sure. Yet the several hundred vol- 
umes must be taken account of, and so ignorance no 
longer suffices for a judge. 

In maintaining that we are now back to the Con- 
stitution, let me illustrate by turning to three fields of 
judicial review: due process of law, taxation, and the 
commerce power. 


II 


The prohibition against depriving any person of 
life, liberty or property without due process of law 
existed in the Constitution, in the Fifth Amendment, 
for almost a century without constituting a serious lim- 
itation on the substance of federal legislation. It was 
only when the Constitution ceased to be something 
within the memory of man that the clause began to 
take on a new and expansive meaning. After a similar 
clause was inserted in the Fourteenth Amendment it 
became the rallying point for those who resisted the 
efforts of the states to control the excesses and relieve 
the oppressions of a rising industrial economy. In say- 
ing this, I am only paraphrasing what the Supreme 
Court itself took occasion to say in 1877, just nine years 
after the Fourteenth Amendment was adopted. Speak- 
ing through Justice Miller, in Davidson v. New Or- 
leans, 96 U. S. 97, 103-104, the Court observed, with 
reference to the due process clause: 

It is not a little remarkable, that while this provision 
has been in the Constitution of the United States, as a 
restraint upon the authority of the Federa government, for 
nearly a century, and while, during all that time, the man- 
ner in which the powers of that government have been 
exercised has been watched with jealousy, and subjected 
to the most rigid criticism in all its branches, this special 
limitation upon its powers has rarely been invoked in the 
judicial forum or the more enlarged theatre of public dis- 
cussion. But while it has been a part of the Constitution, 
as a restraint upon the power of the States, only a very 
few years, the docket of this court is crowded with cases in 
which we are asked to hold that State courts and State 
legislatures have deprived their own citizens of life, lib- 
erty, or property without due process of law. There is 
here abundant evidence that there exists some strange mis- 
conception of the scope of this provision as found in the 
fourteenth amendment. In fact, it would seem, from the 
character of many of the cases before us, and the argu- 
ments made in them, that the clause under consideration 
is looked upon as a means of bringing to the test of the 
decision of this court the abstract opinions of every un- 
successful litigant in a State court of the justice of the 




















740 \MERICAN Bar ASSOCIATION JOURNAL 





decision against him, and of the merits of the legislation 
on which such a decision may be founded 

3ut the lawyers persisted, despite the admonition 
of the Court, and their efforts were finally rewarded. 
Beginning about 1890, it was a fortunate and relatively 
innocuous piece of reform legislation that was able to 
run the gauntlet of the due process clause. Two hun 
dred and twenty-eight times thereafter the Supreme 
Court set aside state action under the Fourteenth 
Amendment.” The figures do not tell the whole story, 
because a single decision may have caused the death of 
similar legislation in many states and prevented its 
birth in others. 

I have taken 1890 as the beginning of the era of 
negation under the due process clause. The late Judge 
Hough, of the Second Circuit, was more specific. H¢ 
dated it from the decision in Chicago, Milwaukee & 
St. Paul Ry. Co. v. Minnesota on March 24 
of that year.? In that case the Court decided that in 
establishing rates for railroads, the question of theit 


] 


rendered 


reasonableness cannot be left by the legislature to a 
state commission, but must be subject to judicial 
review. Three members of the Court—Justices Bradley, 
Gray and Lamar—delivered a dissenting opinion, in 
which they charged that the decision “practically ove 
ruled” Munn v. Illinois and the other granger cases 
“It is complained,” they said (p. 465), “that the de 
cisions of the board are final and without appeal. So 
are the decisions of the courts in matters within their 
jurisdiction. There must be a final tribunal somewhere 
for deciding every question in the world. Injustice 
may take place in all tribunals. All human institutions 
are imperfect ll as commissions and leg 
islatures.” A majority of the Court disagreed. “It is 
from that decision,” said Judge Hough, “that I date 
the flood.” 

There is not time to follow the 
their wanderings. I want simply to point out two im 
portant and ancient landmarks that were inundated 
From these 


courts as we 


flood waters in all 


price-fixing and wage-fixing legislation 
the waters have now at last receded. Nebbia v. New 
York, 291 U.S. 502; United States Rock Royal Co 
operative, Inc., decided June 5, 1938; Hest Coast Hotel 
Co. v. Parrish, 300 U. S. 379 

There is nothing in the Constitution which pro 
vides that there shall be no power to regulate prices o1 
wages. Still less is there anything in the Constitution 
which provides that while it is a lawful function of 
government to regulate the hours of labor of women 
(Muller v. Oregon, 208 U. S. 412), it is not a lawful 
function to regulate their rate of pay (Adkins v. Chil 
drens Hospital, 261 U. S. 525 Though the distinc 
tion is not to be found in the Constitution, it was de 


duced from “due process of law,” the same provision 
that had already supported 
hour day for miners, held to be permitted by the Con 
stitution (Holden v. Hardy, 169 | S. 366). and a 
10-hour day for bakers, held to be prohibited by the 
Constitution (Lochner v. New York, 198 U. S. 45). 

What constitutional principle explains these re 
sults? “Freedom of contract is the general rule 
and restraint the exception,” said the Court in the 
Adkins case (261 U. S. at 546). But the Constitution 
says nothing of freedom of contract, much less about 


a distinction between an 8 


2. The cases are listed in Frankfurter, Mr. Justice Holmes 
and the Supreme Court (1938), 97-137, and include the 1937 
Term. 

2a. 134 U. S. 418. 

3. See Hough, Due Process of Law 
Rev. 218, 228. 


Today, 32 Harv. L. 









a general rule and exceptions to it. If by the ; 
rule is simply meant a statistical summary of acts of 
the legislatures, then what the Court has said is that 
unless the legislatures actually legislated 
they could constitutionally legislate only a very little 

If the constitutional principle against wage-fixin 
and price-fixing did not come from the 
Constitution, perhaps it came from the historic expe 
rience of the Framers which was distilled in t 
process clause. That experience is revealed in a vol 
ume which has recently come to light, known as the 
“Laws and Liberties of Massachusetts,” pu 
1648, containing the laws of the colonial legislature as 
of that date.* It is reputed to be the first comprehensiv« 
reduction into one form of a body of legislation of ai 
English-speaking country, and it is amazingly moder 
for all its quaintness. One or two items relate to ou 
present subject. Under the heading “Bakers,” appears 
this interesting example of price-fixing 


ereat deal, 





terms ol 


le due 


ished in 


It is ordered by this Court and Authoritie thereof, that 
henceforth every Baker shall have a distinct irk for h 
bread, & keep the true assizes as hereafter expres ed 
viz. When wheat is ordinarily sold at these severall rat 
hereafter mentioned the penie white loaf by averdupois 
weight shall weigh when wheat is by the bushell t 3s 


o d. the white 11 onces 1 qr. 


And so on, with gradual decrease in the weig] 





t of t 
penny loaf as the price of wheat rises, until when the 
price of wheat is 6s. 6d, the penny white loaf need 


weigh only 6 ounces. The enforcement provision is 
also of interest: 


under the penaltie of forfeiting all such brea shall 

be of the severall assizes as is aforementioned to th 

of the poor of the towne where the offenc: committed 
And what did the Laws and Liberties of Massa 


chusetts provide as to wages? There was apparently a 
shortage in the labor market, for the law was concerned 
baat 


with maximum, not minimum wages, and allowed 
these to be fixed by a majority of the free en of eacl 
town: 

It is also ordered by the Authoritie afe t t the 
Free-men of everie town may from time to time as occa 
sion shall require agree amongst themselves about the 
prizes, and rates of all workmens labours and servants 


And everie person inhabiting in any town, whether 
workman laborer or servant shall be bound to the same 
rates which the said Freemen, or the greater part shall bind 
themselves unto: and whosoever shall exceed those rates 
so agreed shall be punished by the discretion of the Court 
of that Shire, according to the qualitie and measure of the 
offence. 


wages. 


There was even a provision for adjustments 
towns: 

And if any town shall have cause of complaint against 
the Freemen of any other town for allowing greater rates 
or wages than themselves, the Quarter Court of that Shir 
shall from time to time set order therein 

It may be objected to this, as to ox-tail soup, that 
it goes too far back to find something good 
these were some of the things we tried to get rid of in 
the Revolution. The evidence, however, is just the 
other way. During the Revolution, and largely at th 
instigation of the Continental Congress, at least 8 of 
the 13 states passed laws fixing the price of almost 
every commodity on the market, from butter and beans 
to shoes and steel. This was the atmosphere in which 


Perhaps 


4. Reprinted in facsimile in 1929 from the original in 
the Henry E. Huntington Library. 

5. See Note, 33 Harv. L. Rev. 838, where the statutes 
are cited. 
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the Fathers of the Constitution were brought up; this 
is the way they acted when left to their own devices. 
Is it likely, then, that when they adopted the Fifth 
Amendment they meant to select for outlawry that form 
of legislation which fixed wages or prices? And if they 
had no such intention, did the States which ratified the 
due process clause of the Fourteenth Amendment 
understand that they were renouncing the power? 

We have finally returned to the Constitution for 
an answer to these questions. We have arrived, after 
a long and painful journey, at the point where Justice 
Holmes stood in his now-vindicated dissents. In the 
Adkins case he said (261 U. S. at 568): 

... The only objection that can be urged (against a 
minimum wage law for women for the District of Colum- 
bia) is found within the vague contours of the Fifth 
Amendment, prohibiting the depriving any person of lib- 
erty or property without due process of law. To that I 





turn. 

The earlier decisions upon the same words in the 
Fourteenth Amendment began within our memory and 
went no farther than an unpretentious assertion of the 
liberty to follow the ordinary callings. Later that innocu- 
ous generality was expanded into the dogma, Liberty of 


Contract. Contract is not specially mentioned in the text 
that we have to construe. It is merely an example of doing 
what you want to do, embodied in the word liberty. But 


pretty much all law consists in forbidding men to do some 
things that they want to do, and contract is no more ex- 
empt from law than other acts. 

,efore the Adkins case, in the case of the 10-hour 
law for bakers, he had stated the whole matter of judi- 
cial review under the Fourteenth Amendment with 
what must now seem unanswerable eloquence, though 
to his brethren it did not. He said (198 U. S. at 75- 
76): 

This case is decided upon an economic theory which 
a large part of the country does not entertain. If it were 
a question whether I agreed with that theory, I should 
desire to study it further and long before making up my 
mind. But I do not conceive that to be my duty, because 
[ strongly believe that my agreement or disagreement has 
nothing to do with the right of a majority to embody their 
opinions in law. It is settled by various decisions of this 
court that state constitutions and state laws may regulate 
life in many ways which we as legislators might think as 
injudicious or if you like as tyrannical as this, and which 
equally with this interfere with the liberty to contract. Sun- 
day laws and usury laws are ancient examples. A more 
modern one is the prohibition of lotteries. The liberty of 
the citizen to do as he likes so long as he does not inter- 
fere with the liberty of others to do the same, which has 
been a shibboleth for some well-known writers, is inter- 
fered with by school laws, by the Post Office, by every 
state or municipal institution which takes his money for 
purposes thought desirable, whether he likes it or not. The 
Fourteenth Amendment does not enact Mr. Herbert Spen- 
cer’s Social Statics. . . . Some of these laws embody con- 
victions or prejudices which judges are likely to share. 
Some may not. But a constitution is not intended to em- 
body a particular economic theory, whether of paternalism 
and the organic relation of the citizen to the State or of 
laissez faire. It is made for people of fundamentally differ- 
ing views, and the accident of our finding certain opinions 
natural and familiar or novel and even shocking ought not 
to conclude our judgment upon the question whether stat- 
utes embodying them conflict with the Constitution of the 
United States. 

Off the Bench he was more explicit. In an address 
in 1913 he said :® 

When twenty years ago a vague terror went over 





6. Law and the Court, in Collected Legal Papers, pp. 


291, 295 











the earth and the word socialism began to be heard, | 
thought and still think that fear was translated into doc- 
trines that had no proper place in the Constitution or the 
common law. Judges are apt to be naif, simple-minded 
men, and they need something of Mephistopheles. We too 
need education in the obvious—to learn to transcend our 
own convictions and to leave room for much that we hold 
dear to be done away with short of revolution by the 
orderly change of law. 
III 

In the field of taxation, too, we have recently seen 
a return to the Constitution. There was a dramatic 
quality in the overruling of Collector v. Day, 11 Wall. 
113, which had stood for almost 70 years as a precedent 
against the taxation of state employees by the Federal 
Government and of federal employees by the state gov- 
ernments.’ Collector v. Day had a fairly long span of 
authority, but it was not the law of the Constitution. 
In the beginning was the Word, and the words of the 
Constitution contained nothing about the immunity of 
government officers or employees from the ordinary 
burdens of taxation by the sovereignty under which 
they lived and enjoyed protection. 

The great case of McCulloch v. Maryland, 4 
Wheat. 316, decided in 1819, has been resorted to in 
order to justify the rule of immunity. But that case 
presented a very different situation, one that was ruled 
by the Constitution itself. The tax involved in that 
case was directed against the Bank of the United States ; 
it operated to discriminate against the national insti- 
tution and in favor of state banks ; and so by frustrating 
the activities of a federal instrumentality it came into 
collision with Article VI of the Constitution, which 
provides that the Constitution and laws of the United 
States pursuant thereto shall be the supreme law of 
the land, and the judges in every state shall be bound 
thereby, anything in the constitution or laws of any 
state to the contrary notwithstanding.® 

Following Collector v. Day the Court became en- 
meshed in a network of decisions which attempted on 
the one hand to preserve the constitutional taxing power 
and on the other hand to preserve the judicial rule of 
immunity. And so a whole body of so-called constitu- 
tional law was developed which revolved around dis- 
tinctions between governmental and proprietary activi- 
ties of the states, distinctions between taxes “on” in- 
come from a state or the national government and taxes 
“measured by” such income, and distinctions between 
employees and independent contractors. The Court has 
now finally recognized that the task of fashioning this 
network need not have been undertaken in the first 
place, and that the true constitutional principle is that 
employees and instrumentalities of one government have 
not had conferred upon them an immunity from the 
ordinary and non-discriminatory taxes imposed by an- 
other government on those living under its laws. 


IV 


My final example relates to the power of Congress 
to regulate commerce among the several states. It has 
now been made clear that this power to regulate is a 
power to limit as well as to increase the quantity of 
commerce in a particular commodity, that the com- 
modities regulated may be those which are wholesome 





7. Graves v. O’Keefe, United States Supreme Court, de- 
cided March 27, 1939. 

8. The decisions intervening between McCulloch v. Mary- 
land and Collector v. Day were all supported by the constiu- 
tional principle of federal supremacy. Osborn v. United States 
Bank, 9 Wheat. 738; Weston v. City Council of Charleston, 
2 Pet. 449; Dobbins v. Commissioners of Erie County, 16 Pet. 
435. 
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as well as those which are noxious, and that the con- 
stitutional power in Article I, Section 8, Clause 18, to 
make all laws which shall be necessary and proper for 
carrying into execution the powers granted to the Fed- 
eral Government, applies to the commerce power as 
well as to others. This has been made clear particularly 
in the cases involving agricultural legislation,’ though 
it is recognized also in the litigation involved in the 
National Labor Relations Act.*® 

Prior to these decisions a heavy gloss had been 
laid over the constitutional provisions. An attempt by 
Congress to prohibit the shipment of products of child 
labor in interstate commerce was held not to be a regu 
lation of interstate commerce, though a law of Con 
gress prohibiting the interstate shipment of lottery 
tickets was accepted as a regulation of commerce. And 
in the decision dealing with the first Guffey Coal Act 
the prevailing opinion had announced that whether the 
regulation of labor practices in the bituminous coal in- 
dustry was, as Congress thought it was, necessary and 
proper for the regulation of interstate commerce in coal, 
could not be made to turn on the actual magnitude of 
the effect of the practices upon interstate commerce, but 
must turn on the number of steps by which the mining 
process was removed from the shipment.” 

It is true that the Constitution says nothing of 
agriculture or of the mining of coal, or of labor dis- 
putes in industry. This was the attitude taken by a 
district judge not long ago on the argument of a case 
involving an agricultural marketing agreement. “I find 
nothing in the Constitution,” said the judge, “concern- 
ing a Secretary of Agriculture.” Of course the short 
answer to the judge might have been that neither could 
one find in the Constitution any reference to the power 
of a federal court to declare an Act of Congress un- 
constitutional. In the latter case the power has been 
found to exist by virtue of the historic meaning of 
“the judicial power” conferred upon the federal courts 
by Article III. In the case of the regulation of matters 
which affect interstate commerce, the power is even 
more explicitly conferred, in the necessary and proper 
clause. The power to enact legislation necessary and 
proper to carry out the specific powers is not, as is 
sometimes said, an implied power. It is as much an 
express power as the others. It is simply broader and 
more general in its terms. 

In making the point that we have returned to the 
Constitution it is not part of my present thesis to sup- 
port the legislative wisdom of what has been sustained. 
That would be a subject more appropriate for discus- 
sion before a political or a lay audience. I have at- 
tempted to confine myself to the Constitution, and so 
to follow the high example of the decisions which I 
have commended. 

3ut it is wholly proper, I think, to emphasize the 








9. Mulford v. Smith, United States Supreme Court, de- 
cided April 17, 1939, sustaining the Agricultural Adjustment 
Act of 1938 as applied to marketing quotas for tobacco; United 
States v. Rock Royal Co-operative, Inc., and H. P. Hood & 
Sons, Inc. v. United States, United States Supreme Court, de- 
cided June 5, 1939; sustaining the Agricultural Marketing 
Agreement Act of 1937; Currin v. Wallace, United States 
Supreme Court, decided January 30, 1939, sustaining the To- 
bacco Inspection Act of 1935. 

10. National Labor Relations Board v. Jones & Laughlin 
Steel Corp. 301 U. S. 1; Santa Cruz Packing Co. v. National 
Labor Relations Board, 303 U. S. 453; Consolidated Edison 
Co. of New York v. National Labor Relations Board, United 
States Supreme Court, decided December 5, 1938; National 
Labor Relations Board v. Fainblatt, United States Supreme 
Court, decided April 17, 1939. 

11. Carter v. Carter Coal Co., 298 U. S. 238, 307-808 





fact that the powers of government conferred by the 
Framers were meant to be construed and applied in no 
parochial or petty sense ; they were meant to be applied 
with courage and vision, for, as Marshall reminded his 
contemporaries in speaking of the “necessary and 
proper” clause, it is a Constitution “intended to endure 
for ages to come, and consequently, to be adapted to 
the various crises of human affairs.”** In his great 
opinion in Gibbons v. Ogden, 9 Wheat. 1, 220, Marshall 
again warned of the danger that the powers granted by 
the Constitution might be eroded away by petty or 
scholastic interpretation. He said: 

Powerful and ingenious minds, taking, as postulates, 
that the powers expressly granted to the government of the 
Union, are to be contracted, by construction, into the nar- 
rowest possible compass, and that the original powers of 
the states are retained, if any possible construction will 
retain them, may, by a course of well-digested, but re- 
fined and metaphysical reasoning, founded on these prem- 
ises, explain away the constitution of our country, and 
leave it, a magnificent structure, indeed, to look at, but 
totally unfit for use. . 

V 

I have tried to suggest that the spirit in which 
the Constitution has recently been applied is more truly 
the spirit of the Framers than was that which pre- 
vailed during the period of judicial negation from about 
1890 down to an all-too-recent time. Perhaps nowhere 
is the spirit of the Framers better reflected than in the 
opinion of the Court announced on May 15 of this year 
in the much argued case of United States and the Sec- 
retary of Agriculture v. Morgan. In that case it was 
contended by the appellees, who were the operators of 
market agencies at the Kansas City stockyards, that a 
procedural error on the part of the Secretary of Agri- 
culture in the conduct of a hearing rendered the Secre- 
tary’s rate order not only void but irremediably void, 
so that the market agencies were conclusively entitled 
to the charges which had been paid into court pending 
review of the order. The court looked at the problem 
in a different way. The Court pointed out that the 
purpose of the statutory plan of regylation was to as- 
sure just rates and charges, and that the Court should 
not make itself an instrument of injustice by refusing 
an opportunity to the Secretary to reconsider the rate 
order in a properly conducted proceeding. In speak- 
ing of the relationship which ought to exist between 
administrative agencies and the courts, the opinion of 
Mr. Justice Stone declared: 

Neither body should repeat in this day the mistake 
made by the courts of law when equity was struggling for 
recognition as an ameliorating system of justice; neither 
can rightly be regarded by the other as an alien intruder, 
to be tolerated if must be, but never to be encouraged or 
aided by the other in the attainment of the common aim... 

Unfortunately this has not always been the spirit 
with which judges viewed the work of administrative 
bodies. Quite another point of view, for example, was 
taken by Mr. Justice Brewer in speaking to the Bar 
Association of the State of New York in 1893, shortly 
after the establishment of the Interstate Commerce 
Commission. He referred to 
“the demand for arbitrators to settle all disputes between 
employer and employees, for commissions to fix all tariffs 
for common carriers. The argument is that judges are not 
adapted by their education and training to settle such mat- 
ters as these; that they lack acquaintance with affairs and 





12. McCulloch v. Maryland, 4 Wheat. 316, 415 
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are tied to precedents; that the procedure in the courts 
is too slow and that no action could be had therein until 
long after the need of action has passed.” 

Justice Brewer acknowledged some force in this 
argument for administrative tribunals; he conceded 
that “proceedings in the law courts do not anticipate 
the flight of time.” “But the great body of judges,” 
he went on, 


“are as well 1 in the affairs of life as any, and they who 


unravel all the mysteries of accounting between partners, 
settle the business of the largest corporations and extract 
all the truth from the mass of scholastic verbiage that falls 


from the lips of expert witnesses in patent cases, will have 
no difficulty in determining what is right and wrong be- 
tween employer and employees, and whether proposed rates 
of freight and fare are reasonable as between the public 
and the owners; while as for speed, is there any thing 
quicker than a writ of injunction?’ 

I venture to assert that this eulogy of government 
by injunction and this hostility to the work of another 
agency of government is not the spirit of the Constitu- 
tion or the Framers or the judges of the early period of 
our constitutional development. It is the opinion of 
Mr. Justice Stone, with its warning against regarding 
another agency of government as “an alien intruder,” 








13. “The Nation’s Safeguard,” an address delivered Jan- 


uary 17, 1893, printed in the Report of the New York State 
Bar Association, 1893, pp. 37, 42-43. 
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that captures the spirit of the Founders. Let me for- 
tify the point with a final judicial quotation: 

... The idea is Utopian, that government can exist with- 
out leaving the exercise of discretion somewhere. Public 
security against the abuse of such discretion must rest on 
responsibility, and stated appeals to public approbation. 
Where all power is derived from the people, and public 
functionaries, at short intervals, deposit it at the feet of 
the people, to be resumed again, only at their will, indi- 
vidual fears may be alarmed by the monsters of imagina- 
tion, but individual liberty can be in little danger. No one 
is so visionary as to dispute the assertion, that the sole end 
and aim of all our institutions is the safety and happiness 
of the citizen. But the relation between the action and the 
end, is not always so direct and palpable as to strike the 
eye of every observer. The science of government is the 
most abstruse of all sciences; if, indeed, that can be called 
a science, which has but few fixed principles, and prac 
tically consists in little more than the exercise of a sound 
discretion, applied to the exigencies of the state as they 
arise. It is the science of experiment.” 

It is worth remembering that the sentiments there 
expressed were not those of a modern revolutionist in 
constitutional law. They were the sentiments of Jus- 
tice William Johnson of the Supreme Court, expressed 
in 1821. When we let ourselves be guided by this 
tolerant and far-seeing view of the art of government, 
we are not departing from the Constitution; we are 
returning to it. 





14. Anderson v. Dunn, 6 Wheat. 204, 226. 
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LEGAL AID SURVEY IN STATE OF WASHINGTON 
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of Various Officials—Bar 


Illustrative Material from Several Counties—Types of Legal Aid Problems 


Over otate 


‘“Sampled”—Relative Helpfulness 


Generally Reported Willing to Assist Those in Need of Legal Aid 


Conclusions 


Time and Cost of Survey etc.’ 


By 
[ember of the 


T THE request of the Chairman of the Legal Aid 
Committee of the American Bar Association, | 
attempted to make an informative survey of the 

need for and the rendition of free legal aid in the year 
1938 within the State of Washington 

Decision to conduct this experimental work within 
this particular State was largely influenced by the exis 
tence under statutory authority of two cohesive, active 
organizations—an integrated State Bar Association and 
a State Department of Social Security. 

Preparatory for a personal trip over the State it 
seemed advisable to secure preliminary information by 
mail. With the assistance of the Secretary of the State 
Jar a letter of inquiry as to legal aid was sent to an 
executive of local bar associations, or some one promi 
nent lawyer in most of the counties. The responses to 
this inquiry were surprisingly few and inadequate. With 
the cooperation of the Assistant Director of the Depart 
ment of Social Security, who supplied the names and 
addresses of all county administrators, a questionnaire 
was circulated upon which they were directed to supply 
answers. 

In the absence of pattern for some better examina 
tion, the questionnaire submitted contained a set of 
interrogatories as follows 

1. Administrator’s name 

2. Administrator’s addres 


3. Administrator’s county or locality. 

4. Length of time administrator has served in such 
locality in any capacity related to social security or relief 
work. 

5. In such locality is there a present need for free 
legal aid? 

6. If there is present need for free legal aid, describe 


its character and extent. 
rf | 


7. Is such need for free legal aid being satisfied: (a) 
If so, state how. (b) If not, why? 

8. So far as you know in vour locality has there 
been organized (a) Any Legal Aid Committee. (b) Any 
Legal Aid clinic. 

9. Is any such legal aid committee or clinic now 
functioning ? 

10. If no legal aid committee or clinic has been 


organized, are individual attorneys giving free voluntee 
service? 


11. 


Have you referred any needy persons to lawvers 








*The Legal Aid Committee of the American Bar Associa 
tion has been concerned this year with inaugurating a pro 
gram of fact-finding surveys. It wishes to be in a position 
to answer definitely the question, “Is there a need for legal 
aid work in a particular community?” Two surveys to date 
have been completed, the first in Butler County, Penn., and 
the second in the State of Washington This article is taken 


from the report of the latter survey 


“ 
‘ 


LANE SUMMERS 
Se attle ‘ 


Washington, Bar 
for tree legal aid? (a) If so, state pp imate the 
number of cases referred; (b) The kinds of cases referred 
(c) The period during which such number of cases have 


been referred. 


12. If free legal aid has not been available, estimate 
the number of cases you would have 1 had it been 
available. 

13. If you have referred cases to free legal aid, state 

| bt ' 


your method of making professional contacts and 
the desired results. 

14. What is the efficiency or inefficiency of a1 ee 
legal aid service rendered in your localit 

15. List the names of lawyers in } 
particularly interested in free legal aid 

16 Is organized free 
locality ? 

17. 

This questionnaire was returned by the Washing 
\dministrators of thirty-four out of a to 


legal ai eeded it yout 


Other information or suggestior 


ton Security 


tal of thirty-nine counties. As to “a present need f61 
free legal aid,” ten reported no, twenty-one reported 
yes, and three were indefinite. As to whether “organ 
ized free legal aid” was required, thirteen reported no, 
sixteen reported yes, and five were indefinite. As to 


whether the “need for free legal aid was being satisfied” 
fourteen reported yes, ten reported no it indicated 


1 


igi 


partially, and the rest did not express opinion, Ac 
cording to the replies of the administrators in those 
counties where the need for legal aid was being met 


more or less satisfactorily, the service was being ren 
} 


dered largely by the prosecuting attorneys, by volunteer 


attorneys having no official status, and in a very few 
counties, by one or more Legal Aid Committee mem 
bers. 

In my opinion the inquiry by mail addressed to 
the local lawyers was almost fruitless. On the con 
trary, the questionnaire delivered to the county wel 


fare administrators was illuminating, although it is my 


belief that the answers obtained from these administra 
partly because of 
ence, both with social welfare work and the legal pro 
due to the ur ilabili f any 
statistics. Some of their answers were contradictory ; 
a few unintelligible. One administrat that 
there was no need for free legal aid his county but 
there was need for organized legal aid; another classi 
fied the “efficiency or inefficiency” of free legal aid as 
“practically none.” However, I think the administrator 
questionnaire roughly sketched a fairly reliable picture 
of the situation. 

In planning the personal survey with limitations 
of time and money, since it was not practicable 
all of the thirty-nine counties of the state, considera- 


tors were not all accurate inexperi 


fession, and partly lava ty of 


States 


to visit 


50 









ss 


ne 








tion was directed to various factors possibly affecting 
the best method of obtaining a sampling reflective of 
conditions throughout the state, to-wit: 

(1) The differences between the portions of the 
state to the east and west of the mountains—the east 
being mainly agricultural (wheat and orchards), the 
west being more industrial (lumber, fishing, transpor- 
tation) ; 

(2) The differences in population of the counties 
containing urban centers and those remaining entirely 
rural ; 


(3) The differences between counties inhabited 
mostly by permanent residents and counties populated 
largely by transients following seasonal work; 

(4) The differences among the counties as to per- 


centage of population dependent upon public relief 
(from 6.8% to 2.2% ) and as to per capita cost of relief 
(from $1.52 to $0.53)—as shown by statistics of the 
State Department of Social Security. 

Based upon these considerations, the counties 
chosen for field work were sixteen in all—one or more 
on each of the four boundaries of the state, about half 
the total on the “agricultural” side of the mountains 
and the other half on the “industrial” side, some in the 
center of the state, some having seaports, most of them 


showing very h relief cost, a few enjoying a rela- 


tively low relief rate, none showing the lowest. 

\s previously implied, individual interrogation was 
initiated by conference with the Assistant Director of 
the Department of Social Security, a well trained social 
worker, who had served in that official capacity for 
several years, and who had been engaged previously as 
an executive with a private charity organization in 
Seattle, where she was familiar with the service of the 
Legal Aid Committee, acting as an auxiliary of that 
organizatiot It was her conviction that effectively 
organized legal aid was a crying demand in Seattle, 
and that organization of legal aid was needed generally 
over the state. It was also her opinion that the exist- 
ence, side by side, of the integrated State Bar and the 
State Social Security Department offered splendid ma- 
chinery for cooperative effort and satisfactory results. 

Upon licitation the Chief Justice of the Su 
preme Court was kind enough to cause examina 
tion to be made of his files over a period of two years 
to check the number and character of requests upon 
him for free advice Hlis resulting report, in part, said: 

“T have ud one inquiry from a party in Everett 

king whether an automobile owned by her, and which 
she had supposedly thought was clear of any encumbrance, 
could be taket vay from her by the sheriff for unpaid 
taxes whicl me due prior to her purchasing the prop- 
erty. 

“T have had letters from ten different people asking 
for information and advice relative to old age pensions. 

‘T have 1 one request for advice from parties in 
\ustralia relative to a supposed estate. 

“These are all ot the requests or inquiries that I have 
had during 1 term as Chief Justice So vou can see 
that it does not amount to a great deal 

Orally, the Chief Justice expressed the belief that 


the inquiries to him relative to old age pensions had 
been artificially stimulated for political reasons at a 
time when litigation involving the statute on that sub- 
ject had been pending before the court. He was wholly 
uninformed whether the appeals preserved in his files 
had come people unable to pay a fee or ignorant 
of the proper method of obtaining professional guid- 


ance 
Upor isiting each county investigation was re 
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stricted to its county seat, that being almost always the 
principal center of population and of legal activity. In 
those cities and towns, to the extent practicable and 
available, interviews were secured with the following: 

President of the local Bar, if any; other promi 
nent lawyers; Prosecuting Attorney; Superior Court 
Judge; Police Judge; members of the Legal Aid Com- 
mittee, if any; member of the Board of Governors of 
the State Bar, if any; Social Security Administrator ; 
Sheriff and office deputy ; County Commissioners and 
office clerk; Superior Court clerk; County Auditor; 
City Attorney; Mayor; Chief of Police and desk ser- 
geant; hospital executive or attendant; secretary or 
executive of private charities; editor or reporter of 
newspaper. 

Naturally, because of time restriction and special 
circumstances, it was impossible to confer in each lo- 
cality with all of the sources of information above listed. 
And as experience was acquired during the progress 
of the survey, it became apparent that some interviews 
were much more promising of useful information than 
others. 

Speaking very generally, and making ample allow- 
ance for exceptions, the examinations of hospital at 
taches, newspaper representatives, county auditors, and 
county clerks, were apt to be rather sterile. Persons 
connected with hospitals were acquainted with per- 
sonal injury cases, but uninformed as to the legal as 
pects. The newspaper men were interested but un- 
equipped on the subject. The auditors and court clerks 
mainly were conscious only of unpaid taxes or un 
probated estates, without knowledge as to the personal 
background. On the other hand, questions propounded 
to the sheriffs, chiefs of police, desk sergeants, police 
judges, and county judges, almost always developed 
positive knowledge—however, without definite figures 
as to the numbers of classifications of appeals for legal 
aid. County Commissioners and City Mayors shared 
their impression of confused economic and political dis 
tress, with no clear sense of public difficulty as to legal 
matters. The keenest awareness of the legal aid prob 
lem—the presence or absence of a need for improved 
availability of free professional assistance—was uncoy 
ered in the minds of the prosecuting attorneys, the so 
cial security administrators, the secretaries of private 
charities, the city attorneys, and those few members of 
the Bar who had already become interested or active 
in legal aid work through the pioneering stimulation of 
the Legal Aid Committee of the Washington State Bar 
\ssociation. 

It is questionable whether, in the absence of steno 
graphic report of the numerous conferences, benefit can 
be obtained from my rough notes and from my personal 
recollection of the statements made to me. However, 
the doubt should probably be resolved in favor of pre- 
serving, to the extent possible, the material influencing 
my conclusions, since on the same material others might 
be prompted to different conclusions. 

[The following material as to several counties are 
taken from Mr. Summers’ report and is given for pur 
poses of illustration. | 

CHELAN COUNTY 
( Population, 31,634) 

In Chelan County one who had formerly been a 
prosecuting attorney in that locality for eight years stated 
that there was no active local Legal Aid Committee; that 
during his incumbency, according to his estimate, a quarter 
of his time had been consumed with civil matters for 
people who had no money to pay; that these people, in his 
judgment, were referred to him as prosecuting attorney 
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by other attorneys, by public officials of the county and 
city, by laymen—some few coming as a result of personal 
acquaintance. 

A former president of the County Bar Association 
reported that much free legal advice had been given by 
him and other attorneys, incidental to routine practice. 
It was his suggestion that the Social Security Adminis- 
trator should contact the local Bar Association, so that 
the lawyers have some measure of the case load, and meet 
the need of free legal aid if it existed. 

In the same county the Chief Deputy Sheriff estimated 
that there was an average of six applications a month 
by people needing free legal aid in connection with civil 
matters. These applications, he said, were referred either 
to the prosecuting attorney or other lawyers, all of whom 
-were very generous in rendering assistance. 

The Social Security Administrator characterized the 
local attorneys as very generous and cooperative with their 
time and effort in legal aid cases. It was his estimate 
that within the last three months prior to inquiry there 
had been approximately twenty legal aid cases come to 
the attention of his office. He disclosed a complete lack 
of understanding as to the obligation of the individual 
attorney, or the Bar Association, in respect to legal aid, 
confessing having overlooked opportunity to enlist the 
cooperation of the local attorneys. 

The President of the County Bar Association reflected 
personal charity in his private practice, but at the same 
time reported that not many legal aid cases came to him 
promiscuously as a result of outside reference by public 
officials, most of his free legal work being for clients no 
longer able to pay a fee. 

The clerk of the County Commissioners remembered 
only a few applications for legal aid, which, according to 
his recollection had been referred mainly to the prosecuting 
attorney. 

The Superior Court Judge had in mind not a great 
many applications for legal aid filtering into his chambers, 
but he expressed the opinion that there were some divorce 
problems and some difficulties in connection with children 
as to which his advice had been unofficially solicited. 

The Clerk of Court emphasized a little the need for 
straightening out some probate matters, and giving aid in 
problems involving children. He expressed the opinion 
that there were not many legal aid cases coming to his 
attention. 

* ” * 
WALLA WALLA COUNTY 
(Population, 28,441) 

The Chief of Police in Walla Walla said that there 
was only an occasional application to his department to 
unravel any civil matter. By him all legal questions were 
referred to the attorneys generally. 

A little different report came from the Sheriff’s office, 
who said that there were quite a number of applications 
for advice in civil matters—landlord and tenant disputes, 
eviction from premises, etc. It was the opinion of the 
Sheriff, based on some eleven years experience in the 
office, that there was perhaps one application a day, prob- 
ably resulting from ignorance, in many instances, as to the 
function of the Sheriff. He believed that almost always 
the people who came to him and were referred to attorneys, 
were satisfactorily handled by the lawyers. 

The County Clerk was able to remember only a very 
rare application. Any such he referred to the prosecuting 
attorney. 

Virtually the same report was made by the Clerk for 
the County Commissioners. 

The Administrator of Social Security indicated that 
there was very little demand for free legal aid. 

A conference with the President of the local Bar Asso- 
ciation, who was also the prosecuting attorney, disclosed 
that his office did a good deal of professional charity work, 
particularly in connection with wage claims and labor 
disputes, which were usually referred to the Department 
of Labor and Industries, in connection with domestic prob- 
lems and alimony collections. The prosecuting attorney 
reported that some months before the local Bar had created 


a Legal Aid Committee, and directed a survey, as a result 
of which the Committee had reported that there was no 
need for a standing Legal Aid Committee. The prosecutor 
characterized the attitude of the Bar as a whole as very 
cooperative and sensitive to legal aid matters. It was the 
prosecutor’s opinion that there was very little, if any, need 
for free legal aid activity. 
<2 

LEWIS COUNTY 

( Population, 40,034) 

The President of the Lewis County Bar described the 
local association as fairly aggressive. He said that since 
1933 there had been no active legal aid committee until 
1938. This committee he stated had been organized with 
the feeling that a committee should exist to prevent the 
Bar from being criticized for unresponsiveness to a social 
need. He said that it was the definite opinion of the 
lawyers that there was really little need for free legal aid 
in Lewis County. According to him the legal aid work 
was adequately handled by the haphazard resort of clients 
to private attorneys through reference of the prosecuting 
attorney. 

The Mayor reported that two or three people a week 
requested him for legal advice. He mentioned old-age 
pension problems and applications for assistance to the 
blind. He characterized the attitude of the Bar as very 
generous. He was ignorant as to whether or not a legal 
aid committee existed. 

The Prosecuting Attorney said the volume of legal 
aid cases was very high. He reported having handled 
thirteen charity probate cases in 1937 and a great number 
in 1938. It was his conviction that a very large portion 
of the population was on relief. In attempting to classify 
the legal aid cases he mentioned pensions, marital troubles, 
and problems involving the welfare and custody of children. 
He felt that the burden on the Prosecuting Attorney was 
excessive and believed that a legal aid committee would 
be of great benefit. He had no contact with any member 
of the Bar doing committee work. 

The Sheriff of the county again reported many cases 
of a legal aid nature, which he recited were referred to 
the Prosecuting Attorney. He also was ignorant of any 
3ar committee. 

* * * 
SNOHOMISH COUNTY 
( Population, 78,861) 

The Chief Deputy Prosecuting Attorney in this county 
said that each day applications came in—very many a 
month. The applicants were usually referred to some 
attorney—any attorney of the applicant’s own choice. As 
to classification, he stressed evictions and rental problems. 

The Superior Court Judge remembered a few applica- 
tions for legal aid where the parties had no money. He 
said he had some applications for advice coming to him 
where he was satisfied that the parties were able to pay. 
It was the Judge’s belief that legal aid applications were 
never rejected by the local Bar, although it had not for 
mally accepted legal aid organization. He believed that 
no legal aid committee had been organized because the 
matter had not been adequately presented to the local 
profession. 

In the Clerk’s office it was reported that there were 
a few legal aid matters appearing each month, some by 
people unable to pay and “plenty by chiselers.” 

The County Commissioner’s Clerk observed very little 
call for legal aid at the time of interview, although there 
had been a great deal during the period when public relief 
was handled by the County Commissioners before the 
organization of the Social Security Department. 

A lawyer, formerly President of the Bar Association 
and also Prosecuting Attorney, said that while serving as 
prosecuting attorney he had handled a great many cases of 
a legal aid nature. He said that there was no local Bar 
committee. He very much approved the idea of a legal 
aid committee handling the charity work. 

The Social Security Administrator, in the absence of 
statistics, guessed that there were twenty or twenty-five 
legal aid matters a month going through his office. He 
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said that the biggest single problem arose out of a divorce, 
an order of court for support money, an indigent mother 
with children and an inability to force the father to make 
payment. 4 

The current President of the Snohomish County Bar 
Association said that there was no legal aid committee. 
He characterized the Bar as quite inert, although he was 
convinced that personally the lawyers were cooperative and 
sensitive to charity service in their private practice. He 
promised to stimulate interest in legal aid. 

{[Mr. Summers’ report concludes as follows. | 

TYPES OF LEGAL AID PROBLEMS 

From my rough resumé of the conferences with 
various sources of information sampled in the course 
of the field work, it is apparent that no statistics were 
available, and that the public officials attorneys, and 
others interviewed were not only vague as to figures, 
but vague as to classes of legal problems with which 
indigent persons were troubled. For this reason I 
quote from letter addressed to me by the Assistant 
Director of the Department of Social Security on May 
9, 1938, wherein, upon this subject, she says: 

“The following is, I believe, a typical list of the sort 
of legal aid problems which arise in connection with the 
work of the County Welfare Departments, wherein legal 
aid service is most frequently needed: 

1. Ownership of property—real and personal, includ- 
ing title contracts, mortgage arrangements, foreclosure, 
etc. ; 

2. Inheritance; 

3. Custody, children; 

4. Residence—questions arising in connection with 
the responsibility of certain states or counties in planning 
for children of fathers who may be on parole from another 
state, and for children who have become wards of other 
counties in this or other states; 

5. Trust funds for minors; 

6. Legal settlement for support of illegitimate chil- 
dren in connection with the establishment of paternity ; 

7. Adoptions; 

8. Educational rights—parents of sub-normal or crip- 
pled children who cannot attend the ordinary public school : 

9. Guardianship—aged, incompetent, minors; 

10. Rights in connection with rentals, evictions, etc. 

11. Rights and equities in connection with time pay- 
ments, installment purchases, repossessions ; 

12. Non-support, alimony, divorces 
welfare of minors; 

13. Establishment of paternity; 

14. Personal injury; 

15. Wage collections; 

16. Bankruptcy, debts, small loans.” 

CONCLUSIONS 
3ased upon the experience of a number of years 
of increasing activity in legal aid work, supplemented 
much by the information and impressions acquired by 
the Washington State survey, I venture some gener- 
alites : 

(1) Over this state there is no uniform need or 
demand for legal aid, or for organization to render legal 
aid; and, hence, it would be a mistake of program to 
attempt any rigid uniformity of method in adminis.v. - 
ing legal aid. 

(2) In perhaps the three most populous locali- 
ties of this State (Seattle, Spokane and Tacoma), legal 
aid functioning through organization is a social neces- 
sity, creating acute obligation upon the profession. 

(3) In most communities of lesser population le- 
gal aid should be promoted and improved by appoint- 
ment of local bar committees, by local surveys, and by 
coordination of local agencies, without the creation of 
any society or bureau and its resultant burden of cost. 


involving the 


(4) In many sparsely settled counties there is a 
very minimum of need for legal aid (possibly none be- 
yond the undirected resort of the indigent client to 
some one of the few members of the local bar) where 
perhaps the only essential for betterment of conditions 
is the legal aid education of the Social Security Ad- 
ministrator who may contact transients or new resi- 
dents. 

(5) There is a definite relation between congested 
population and the need for organization of legal aid. 

(6) The communities having a larger proportion 
of floating population and seasonal workers seem to 
have greater need for legal aid than those containing 
mostly permanent residents. 

(7) Legal aid seems to be a greater need in lo- 
calities where the principal occupation is industrial 
rather than agricultural. 

(8) The demand for legal aid seems to have a 
definite relation to the percentage of population on re- 
lief, and to the per capita cost of reliei—an observation 
made after it had become apparent that in the eastern 
portion of the State of Washington there was less de- 
mand for legal aid than in the western portion (leaving 
out of consideration Seattle, Spokane and Tacoma). 
This difference having been noted, calculation of the 
relief figures within the counties surveyed showed that 
in the eastern portion of the state, while the average 
percentage of population on relief was 4.63% and the 
average per capita cost of relief was 88c, in the western 
portion of the state where the demands for legal aid 
seem greater, the average percentage of population on 
relief was 5.67% and the average per capita cost was 
$1.24. 

(9) There is a marked difference of opinion as to 
the need for organized legal aid between the lawyers 
on the one hand, and public officials and social workers 
on the other, which seems to be largely attributable to 
the fact that the average lawyer is unacquainted with 
legal charity except in connection with his own private 
practice and believes that in the aggregate the demand 
is fully met. 

(10) With very rare exceptions, the individual 
lawyer, once convinced of the meritorious nature of 
an application for free service, is generous with his 
time and skill. 

(11) Where no society or bureau exists and no 
known legal aid committee is functioning, the public 
prosecutor, and, to a lesser extent the city attorney, 
handles much legal aid work with a fair measure of 
satisfaction—except to his own office. As with most 
generalities, there are exceptions. 

(12) Bar committee work is essential to the ad- 
vancement of legal aid and an improved relationship 
between the profes ‘on and the public. 

(13) In po idlous communities Bar committees 
seem to have mc ez value for education as to legal aid 
than for its actuul rendition, in which latter they are 
weak in sustained effort, because necessarily dependent 
upon purely volunteer professional service. 

(14) Local Bar committees administering legal 
aid often fail to become acquainted with the community 
need or case load, because of omission to acquaint pub- 
lic officials with the existence and function of the com- 
mittee, in consequence of which the committee becomes 
inactive for lack of conviction as to its utility. 

(15) Perhaps the greatest problem of legal aid 
is the education of the individual lawyer to the necessity 
for cooperative professional effort in organization. 
(16) One of the greatest present hazards to the 
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legal aid program will be the difficulty of avoiding in 
volvement in politics. 

(17) Through local Bar Committee activity, each 
community should have at least one member of the 
profession stimulating the local members to an aware 
ness of the legal aid problem. 

(18) There should be some direct, sensitive con 
nection between the Legal Aid Committee of the Amer 
ican Bar Association and those interested in legal aid 
within each state bar group, to accomplish which it is 
suggested that the American Bar’s Legal Aid Commit 
tee should ultimately be increased to include one mem 
ber of the profession from each state, or that each state 
Bar Association should appoint a Legal Aid Commit 
tee, whose chairman could receive and disseminate 
through his own jurisdiction the legal aid program as 
formulated and improved out of the experience devel 
oped in the American Bar Committee. 

TIME AND COST OF SURVEY 

The time devoted to survey inquiries in the field 
was the period of twenty-five days—exclusive of 
Seattle, where personal familiarity made special inves 
tigation unnecessary as a basis for opinion. 

The field work involved travel by automobile to 
the total of approximately 2,800 miles 

The cost of the investigation (exclusive of any 
item for professional or clerical time) amounted to the 
total of $490.36, of which the American Bar Legal Aid 
Committee contributed the sum of 
budget. 


$297.93 from its 


Respectfully submitted, 
LANE SUMMERS 
Seattle, Washington 
+t May 1939 
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ciples, regard for precepts established 


traditional technique. Its quest of e1 


of freedom from other than political 


grounded in expediency. The difference between 
the executive and the judicial conception of dis 
cretion is fundamental and illuminating. So, too, 
with the legislative function. Its tradition is one 


of creation not of interpretation and application 
It has no tradition of premises nor of technique of 
Hence the executive and the 


developing them 
legislative are in their nature aggressive in thei 
will to power—a will to power 


human exercise of authority. The judiciary con 


trolling neither the purse nor the police and army 
has to rely on reason and justice and the support 


of the other two departments. 


That it has held its own so well in a century 
and a half since the Constitution bears witness to 


the work of our courts and the vitality of the com 


mon law doctrines of decision on the basis of re- 


corded experience of administering justice, of sub 


jecting all official action to the scrutiny of reason, 
and of holding all action of every description to 
legally prescribed limits. The common law could 
not have prevailed over formidable rivals in our 
formative era nor have maintained its tradition of 
equality before the law and respect for individual 
rights if it had not proved its worth for five gen- 


erations. 





CODY FOWLER 


Chairman Committee on Admiralty and Maritime Law 


n advance 
and predetermined premises to be developed by a 
is restricted 
by its traditional regard for means. On the other 
hand, the whole tradition of executive action is one 
inhibitions 


involved in all 
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THE FEDERAL 


Protection of Society the Primary Purpose of System—It Constitutes the Largest Unified Cor- 


rectional Plan in the World—Government Has Completely Reorganized It and Provided Facil 


ities for Scientific Control and Handling of 


Service Professionalized—lInstitutions Included—Details of Operation ete.* 


by JAMES 


HE Federal | son System aims to protect society. 

That is the primary purpose. To that object, every 

effort is directed. The Bureau of Prisons of the 
Department of Justice uses every agency, It employs 
every instrumentality, it adopts every method, it checks 
every expel iment t converts every <« xperience, it ap 
plies all its resources in improving and developing plans 
for public protectior 

The Federal Prison System is the largest unified 
correctional plan in the world 

In the twenty-five Federal penal institutions 
penitentiaries, reformatories, farms, camps and deten 
tion quarters—there are now about 20,000 prisoners. 
In addition. we have almost 5,000 Federal prisoners 1n 
state prisons and county jails. Another 1,000 are in the 


narcotic control farms under the jurisdiction of the 
United States Public Health Service. And there are 
5.000 former inmates of Federal institutions on parole, 
and 25,000 men and women under probation super- 
vision. This combined army of 56,000 prisoners, 
former prisoners and probationers includes notorious 
gangsters, organized racketeers, bank robbers, gun ‘men, 
kidnapers, and mail-train bandits, as well as a miscel- 


laneous array of moonshiners, automobile thievers, 
narcotic drug peddlers, counterfeiters, forgers, fraud- 
sters and violators of the postal laws 


The administrative job of safely housing, guarding, 
feeding, employing, training and supervising so vast 
an army of assorted unfits, misfits, unfortunates and 


anti-socials is a staggering one. 

Just consider, for example, the difficulties con- 
nected with providing prisoners with useful employ- 
ment of a kind that will not interfere with private in- 
dustry and the labor of free citizens. This problem 
perplexes every prison manager. No one approves idle- 
ness in prisons. Every taxpayer insists that prisoners 
ought to earn their keep. But industrial captains and 
free workers don’t want prison competition. How to 


work out the practical questions connected with this 


problem taxes our ingenuity and resources. This and a 
hundred other problems confront the Director and the 
Assistant Directors, the Wardens, Superintendents and 


institution officers every day 

Under the able direction of the former Director of 
the Bureau of Prisons, Mr. Sanford Bates, and his suc 
cessor, Mr. James V. Bennett, the present Director, 
great progress has been made. The Federal Govern 
ment has completely reorganized its prison system and 
has provided facilities geared to control and handle 


*Address delivered before the Section of Criminal Law, 
San Francisco, July 11, 1939 
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Those Committed to It by the Courts—Penal 


A. JOHNSTON 
atraz Penitentiary 


scientifically the men and women who are committed by 
the courts. 

Perhaps at this point, I should explain the set-up 
of the Bureau and describe its important policies : 

The chief executive officer of the Bureau is the 
Director who is appointed by the Attorney General. 
There are three Assistant Directors; one in charge of 
fiscal and personnel matters, one in charge of prison 
industries, and one in charge of classification and educa 
tion. Other principal officials of the Bureau include the 
three members of the United States Board of Parole, 
the Parole Executive, the Supervisor of Probation, and 
the Executive Assistant to the Director whose duties 
include supervision over the “jail program.” 

The government recognizes the importance of pro 
fessionalizing the penal service. Capable men are en- 
couraged to make prison work their career. All of the 
prison and reformatory officers, wardens, associate war 
dens, captains, lieutenants, guards, shop foremen and 
members of the office staff are selected by civil service 
examinations. After selection from the civil service list 
custodial officers are put through a period of intensive 
training to test their interest, fitness and adaptability 
For a three months period they are put through a rigor 
ous physical training and taught boxing, wrestling, jiu 
jitsu and general gymnastics. At the end of the period 
of intensive training, they are rated and unless they 
attain certain marks are eliminated. If they pass the 
tests and show ability, capacity and qualities of coopera 
tion and leadership, they are assigned to regular duty 
but on probationary status for one year. After they 
enter on regular duty, they are required to take the 
in-service study course, grounding them in elementary 
principles of criminology, penology, sociology and the 
practical lessons covering the necessities in manage 
ment of all departments of a prison and the approved 
methods of handling different tvpes of prisoners for 
their safe custody and proper training. 

Care in the selection of personnel is only the first 
step. After selection and intensive training to test 
adaptability and current with the study of the in-service 
lessons, all officers are being rated for service rendered 
and are examined annually and rated in accordance with 
their work tests and the examinations. All promotions 
and salary raises are made upon the basis of completion 
of training requirements as well as the maintenance of 
satisfactory service records. 

sefore T name the institutions operated by the De 
partment of Justice under the supervision of the 
Bureau of Prisons or attempt to describe whatever dif 
ferences there may be in their routine while adhering 
to one general policy, I should like to quote the prin- 
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ciple of treatment in the Federal Penal Institutions as 
recognized and set forth by Congress in 1930. 

The Congressional statute on the subject reads as 
follows : 

“It is hereby declared to be the policy of the Congress 
that the said institutions be so planned and limited in size 
as to facilitate the development of an integrated Federal 
penal and correctional system which will assure the proper 
classification and segregation of Federal prisoners accord- 
ing to their character, the nature of the crime they have 
committed, their mental condition, and such other factors 
as should be taken into consideration in providing an indi- 
vidualized system of discipline, care, and treatment of the 
persons committed to such institutions.” 

In order to carry out the principle and policy in 
the law which I have quoted, the Bureau has set up 
and operates the following institutions : 

Penitentiaries at Alcatraz Island, California; At 
lanta, Georgia; Leavenworth, Kansas; Fort Leaven- 
worth, Kansas; Lewisburg, Pennsylvania; McNeil Is 
land, Washington; and one more is under construction 
at Terre Haute, Indiana. 

Reformatories at Chillicothe, Ohio; E] Reno, Okla- 
homa; Petersburg, Virginia; a reformatory for women 
at Alderson, West Virginia and another planned for 
construction at Dallas, Texas. 

Correctional institutions at La Tuna, Texas; Los 
Angeles, California; Milan, Michigan; Sandstone, 
Minnesota; Tallahassee, Florida; and four others 
planned for construction at Ashland, Kentucky; Dan 
bury, Connecticut ; Denver, Colorado; and Texarkana, 
Texas. 

Detention headquarters at New York City and 
New Orleans, Louisiana. 

Prison camps are operated at Kooskia, Idaho; 
Tucson, Arizona; Dupont, Washington; Montgomery, 
Alabama; Mill Point, West Virginia; and Springfield, 
Missouri. 

Narcotic farms are at Lexington, Kentucky and 
Fort Worth, Texas, and the Medical Center of the 
Federal Prison System is at Springfield, Missouri. 

The Attorney General and the Director of the 
Bureau, the Wardens and Superintendents and all of 
ficers of the staff are in accord in the belief that the 
protection of society is to be achieved through a pro- 
gram of individual treatment which insures safe cus- 
tody and proper discipline and that kind of training 
that aims at the rehabilitation of those in whom the 
capacity for rehabilitation exists. 

Prisons do not protect our communities if men 
leave prison more anti-social and more desperate than 
they were when they entered prison. There must be 
consistent effort to discover, sort out and train persons 
who are susceptible of reformation for normal social 
life. 

With this in mind, there has been established at 
the Federal institutions a procedure for individual study 
and treatment of offenders. This individual treatment 
within each institution begins with a receiving treat- 
ment or what is sometimes termed a “quarantine pe 
riod.” The period is devoted to the investigating, in- 
terviewing and examination of each new prisoner by 
various officers depending upon the size and character 
of the institution. Information is secured and exami 
nations are made by the Record Clerk, Associate War 
den, Welfare Officer, Chief Medical Officer, Psychia 
trist, Psychologist, Supervisor of Education, Chaplain. 
Recreation Officer, Parole Officer. Each of these staff 
members studies the new inmate for the purpose of 
discovering what problems he presents. The study is 


followed by recommendations for remedial and correc- 
tive measures. 

At the end of the quarantine period, the Classifica- 
tion Committee consisting of the members of the staff 
that I have just mentioned presided over by the Warden 
or Superintendent reviews all of the information, con- 
siders the recommendations of the various specialists, 
and outlines a definite program with regard to custody, 
discipline, social service, education, employment, recre- 
ation, religious training, medical and surgical treat- 
ment, psychiatric and psychological attention and, when 
the necessity is indicated, transfer to another institu- 
tion. 

In considering transfers the Classification Commit 
tees keep in mind the fact that certain institutions have 
been arranged and organized for the care, custody and 
treatment of special groups of inmates who may possess 
one outstanding common characteristic. Inmates who 
show these characteristics are transferred in accordance 
with the plan which takes account of the following: 

The most hopeful cases, with special emphasis be- 
ing given to youthfulness, lack of major previous rec- 
ord, ability to take vocational training and suitability 
for either medium or minimum custody, go to Chilli 
cothe. 

Men capable of profiting by rehabilitative treat 
ment but not suitable for Chillicothe because of age 
or other reasons are sent to the Penitentiary at Lewis 
burg, Pennsylvania. 

Men suitable for medium or minimum custody but 
lacking native ability to profit by the education offered 
at Chillicothe, go to the Federal prison camps. 

Men showing history of habitual criminality, al 
most on a professional level, but not classed as violent 
and yet not among the more hopeful prospects, go to 
the penitentiaries at Atlanta and Leavenworth. 

Because of the overcrowded conditions at Leaven 
worth, the Reformatory at El Reno gets a class of 
inmates that might be termed just a shade more prom 
ising than the group at Leavenworth. 

On the West Coast, McNeil Penitentiary occupies 
about the same position as El Reno in the southwest. 

After providing for transfers and handling of the 
groups that I have indicated, the Classification Com- 
mittees are confronted with some special problem cases 
that are disposed of as follows: 

Offenders against the narcotic laws and other of- 
fenders who are narcotic addicts go to Leavenworth 
Annex. 

Carefully selected narcotic addicts who seem to 
be susceptible to treatment are sent to the Narcotic 
Farms at Lexington, Kentucky, and Fort Worth, 
Texas. 

I need not dwell upon the variety of narcotic ad- 
dicts for, as you may know, they present some special 
difficulties, because of which the narcotic informers 
are sent to the Detention Farm at Milan, Michigan. 

The insane, the tuberculous, and prisoners suffer 
ing with chronic degenerative diseases are sent to the 
U. S. Hospital for Defective Delinquents at Spring 
field, Missouri. 

And now for the group with which I am most fa 
miliar, the group that has sometimes been described 
as “the end product.” Alcatraz Island was taken over 
from the Army early in 1934. The Department of 
Justice established the penitentiary on the Island in 
response to the feeling that crime could be more ef 
fectively deterred if there was at least one Federal in- 
stitution to which incorrigible and dangerous prisoners 
could be transferred. It was intended as a link in the 














THE FEDERAL PRISON SYSTEM 757 





development of an integrated Federal Prison System in 
accordance with the policy of the Congress authorizing 
the development of “an integrated Federal Penal and 
Correctional System which will assure the proper clas- 
sification and segregation of Federal prisoners accord- 
ing to their character, the nature of the crime they have 
committed and their mental condition.” It was to be 
one more evidence that the Department of Justice does 
not propose to permit a small number of prisoners to 
defeat its larger and more important objective of re- 
habilitating the better type of prisoner showing inclina- 
tion to self-improvement and apparently susceptible to 
reformatory treatment. 

It was felt necessary to have an institution of close 
custody to provide deterrent detention for gangsters, 
kidnapers and ruthless killers. 

The plan formulated by the Department of Justice 
and the Bureau of Prisons is to transfer the perplexing 
problem prisoners of other institutions to Alcatraz. The 
perplexing problems include habituals, incorrigibles, the 
persistently intractible prisoners, those with serious rec- 
ords of violent crimes, those with long criminal records 
and long prison records, members of gangs whose asso- 
ciations it is desirable to disrupt, long term prisoners 
against whom other jurisdictions have filed warrants 
and detainers for other crimes, prisoners who lost their 
credits at other institutions, some who have been tried 
and failed on probation and parole, and escape artists 
who have shown ingenuity in securing outside assist- 
ance and implements and many times violence in mak- 
ing escapes from other institutions. The selection of 
inmates at other institutions for transfer to Alcatraz has 
been most carefully and painstakingly done in line with 
the policy and plan formulated. The transfers cannot 
be made on whim or impulse. They are the result of 
study by the Classification Committees. The Warden 
of the institution who desires to make a transfer must 
send the report of the Classification Committee and 
his recommendation to the Director of the Bureau of 
Prisons who acts for the Attorney General. 

In mentioning Alcatraz, I want you to understand 
that it houses but a relatively small number of the 
United States prisoners. It is but one unit in the Fed- 
eral Prison System and though for obvious reasons 
the emphasis is put upon maximum security and mini- 
mum privileges, the treatment, like the treatment of 
inmates of all Federal institutions, is fair, firm, just and 
humane. 

There are no cruelties, no tortures, no corporal 
punishments; there is no laxity, no helter-skelter run- 
ning around, no soft soaping. There is strict adherence 
to the necessary routine. The work plan is good, per- 
haps as well arranged as is possible considering the 
difficulties of any work plan in any prison. Time is 
set aside and opportunity allowed for wholesome recre- 
ation. We are not trying to make things easy for the 
inmates but we are trying to make things better for 
them. 

The food is good, varied, wholesome, well-bal- 
anced, supervised by competent stewards. 

The United States Public Health Service appoints 
our medical officers and psychiatrists, dentists, hospital 
attendants, arranges for consultants and specialists, has 
full charge of the hospital and all of its facilities in the 
entire health program. In that connection, I am pleased 
to state that our Hospital has been examined and re- 
ceived the certificate granted by the American College 
of Surgeons. That certificate by the way is granted 
only to hospitals that meet and comply with highest 
standards set by that organization. Not many prisons 





are so certified. Indeed, not many city hospitals are 
so certified, and if any of you think that it is easy to 
get, just check the number of hospitals in your home 
community that have been certified by the American 
College of Surgeons. 

There are regular religious services and opportu- 
nities for spiritual guidance and we are fortunate in 
the cooperation that we receive from The Federal Coun- 
cil of the Churches of Christ in America, the Catholic 
welfare organization and the Jewish Committee for 
Personal Service. 

Educational courses arranged and supplied by the 
Extension Division of the University of California are 
available to the men who show inclination towards self- 
improvement. The Educational Director provides 
reading courses. In the Library there are nine thou- 
sand volumes and all the acceptable approved maga- 
zines are received regularly and circulated through the 
Library. 

Recently the Federal Bureau of Prisons made a 
study of the reading habits of prisoners in all of its 
institutions and the results were interesting and in a 
way surprising. Alcatraz led all the rest in the circula- 
tion of books per inmate. Alcatraz led all the rest in the 
percentage of non-fiction books circulated as compared 
to the fiction. In the subscriptions to what might be 
called the upper bracket of magazines, that is those 
generally termed the high grade magazines, Alcatraz 
led all the rest. 

Very recently the New York Times Book Review 
had an article by Mr. Gallup who made a survey and 
listed the twenty books which his survey showed as 
being the popular choice, best sellers of 1938. One of 
the libraries with rather pardonable pride ran the ar- 
ticle with a statement that its shelves contained four- 
teen of the twenty books. As a matter of curiosity, I 
checked the Alcatraz library catalog and found that it 
contained nineteen of the twenty books referred to in 
the article by the New York Times Book Review. 

In making these statements about Alcatraz, I do 
not want you to get the impression that I think that 
it can be made pleasing, attractive or inviting. No 
prison can be made attractive or inviting or pleasing 
to the inmates who have to spend long years in the 
monotonous life that goes with necessary routine and 
constant association with the same persons, going 
through practically the same program day after day. 

On a recent shipment of prisoners that we received 
by transfer from Leavenworth and Atlanta, I checked 
the terms imposed by the courts. First, there were a 
number of life termers and I just set them aside. Then 
T added up the others, divided by the number, and 
found the average sentence to be between thirty-two 
and thirty-three years. There was one at 9, one at 15, 
a couple of 20, a couple more of 25, and then on up- 
ward, 30 years, 40 years, 50 years, 60 years, 75 years. 
For serious adverse behavior some of those men had 
already lost their credits at the other institutions, some 
of them have detainers filed against them to be taken 
up at the end of their terms. The prospect of spending 
the term imposed in Alcatraz is not pleasing. In case 
any of you have not had opportunity to study the reac- 
tions of men in restraint, I will let you in on a secret— 
looking forward to the end of such sentences is not 
pleasant, even if the commitment called for incarcera- 
tion in the Palace Hotel, or the Mayflower Hotel. or 
the Ritz-Carlton or any other hotel that you think is 
the best you have ever seen. 

The transfers to which I have referred are recom- 
mended by the Classification Committees and they are 











authorized by the Director of the Bureau of Prisons 
acting for the Attorney General. Every person re 
ceived from the courts is carefully examined and though 
he may be kept in the institution to which originally 
| transfer in or- 


committed, he is considered a potentia 
der to guarantee that his individual peculiarities and 
needs shall be met so far as is rendered possible by 


classification. 


Of course it is a fairly simple proposition to divide 
men into two groups—those who seem to offer favor 
able prospects for rehabilitation and those who do not 
There is much more than that in the policy In differ 


entiating between the inmates, ther« no single char 
acteristic upon which to rely and it requires patient, 
careful, thorough study and consideration of all fac 
tors, including age, previous criminal record, education 
social background, work habits, associations and per 
sonal characteristics. in order to have the basis for a 
sound judgment As I said before, there are differ 
ences in the institutions but there is a guiding princi 
ple and uniformity of policy in important particulars 

The safe custody of all prisoners is the first re 
sponsibility of the penal and correctional institutions 
It is the first consideration in the handling of Federal 
prisoners. There are four levels of custodial supervi 
sion, namely, maximum, close, medium and minimum 
The prisoner is placed in one of these four categories 
at the time of admission classification but it often hap 
pens that changes are made because of periodic reclassi 
fication as the prisoner’s conduct and attitude may 
warrant. 

Discipline is regarded as part of the training, not 
necessarily as punishment. Effort is made to admin 
ister discipline in constructive manner in order to incul 
cate permanently acceptable attitudes and habits. While 
the rules and regulations at each institution are adapted 
to the type of inmate confined there, they all reflect the 
standards of cleanliness, industry, order, individual and 
group conduct which are necessary to the improvement 
and organization of individuals and society as a whol 

Prisoners are graded according to their conduct 
and the privileges which they may enjoy with respect to 
recreation, sending and receiving mail, and having vis 
its, may vary with the grade and with the institution 

Individual officers are not permitted to grade pris 
oners or affect their privileges but are obliged to report 
so that the matter may be investigated and the prisoner 
have a hearing. 

When an inmate is guilty of misconduct, he may be 
subjected to reprimand, restriction of privileges, re 
stricted diet, solitary confinement or forfeit all credits 
that he might otherwise have earned and been allowed 
for continuous good conduct 


Brutal punishments are not permitted and no hand 
cuffs. shackles or other forms of phvsical restraint are 
used for punishment purposes When it is found nec 


essary to keep prisoners in solitary confinement, they 
are visited twice a day by the medical officers who keep 
a dailv record of their visits and treatments 

The medical and psychiatric services are consulted 
in connection with disciplinary problems in all the in 
stitutions and in those institutions which have been set 
up for the more hopeful and promising offenders, disci 
pline is administered by a board of officers which in 
cludes a medical officer. Every instance of discipline 
is made a matter of record and monthly reports are for 
warded from all institutions to the Director. 

When it is remembered that the majority of the 
prisoners return to the community, it is easy to realize 
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that the prison medical service bears a close relation to 
the general public health. In 1930 Congress author 
ized the United States Public Health Service, upon re 
quest of the Attorney General to the Secretary of the 
Treasury, to furnish medical, psychiatric and other 
technical and scientific service to the Federal penal and 
correctional institutions. The result of enlisting the 
services of the Public Health Service has been the es 
tablishment of a prison medical service whicl 
standard throughout the country. Many of the institu 
tion hospitals have been given a Class A rating by the 
American College of Surgeons because in every respect 
the service reflects the standards and resources of this 
distinguished medical organization 


set a 


Each of the major institutions has a resident med 
ical, surgical, dental and psychiatric staff wit onsult 
ants in other specialties readily available. Complet 


physical and mental examination of all incoming pris 
oners, frequent re-examinations, and preventive an 
remedial treatments form an important part of the pro 
gram of all institutions 

Educational work adapted to the needs an 
ties of the inmates is carried on in each institutior 
The work may be divided into two related aspects 
academic and vocational. The academic extends fron 


the teaching of elementary school subjects for the ben 
fit of those who are illiterate or near-illiterate to corre 
spondence courses and individual instruction in special 
subjects for those capable of doing work at the hig! 
school or college level 

Under the act of Congress approved in 1934 the 


productive industries carried on in the Federal institu 
tions became a government corporation, known as Fed 
eral Prison Industries, Incorporated. The corpora 
tion is governed by a board of directors of five persons 
representative of industry, labor, agriculture, retailers 
and consumers and one representative of the Attorney 
General. This board determines in what manner and 
to what extent industrial operations shall be carried 
on. It is directed to diversify prison industrial opera 
tions so far as practicable so that no single private in 
dustry will bear an undue burden of competition 

The Federal Prison Industries operate entirel 
upon the so-called “state use” plan. None of the prod 
ucts are sold on the open market. Everythit 
factured is for government use. So well has the board 
diversified the industries that they now operate a tex 
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tile mill, a clothing factory, a mattress factory, a shoe 
factory, a broom and brush factory, a rubber mat shop 
a foundry, a metal furniture factory and several lau 


dries. The importance of these industries in prepar 


ing men for return to society cannot be over-estimated 
Particular thought has been given to the impor 
tance of religion as a factor in reformation. Catholli 
Protestant and Jewish Chaplains are on the staffs 
attached thereto as visitors at each institution and all 


prisoners are given opportunity and indeed encouraged 
to observe the practices of their faiths The Federal 
Council of the Churches of Christ in America, the Na 
tional Conference of Catholic Charities and prominent 
Jewish leaders have through their cooperation made 
possible to improve the number, character, quality and 
helpfulness of religious instruction and opportunitie 
for spiritual guidance 

The Federal institutions have recognized tha 
many cases there is little value in working for the re 
habilitation of the individual prisoners unless at the 
same time there is determined and skillful effort 


rect the social and economic factors in the family and 
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in the community. Experience has shown that social 
case work on behalf of prisoners and their families is 
not only remedial but preventive. 

As a result of this experience, a social service unit 
has been established at the larger institutions. Gener- 
ally this work is directed by an officer titled “Senior 
Warden's Assistant.” These units compile a social his- 
tory of all incoming prisoners and assist them with their 
private, personal and family problems. Through the 
cooperation of public and private agencies throughout 
the country, the social service units have been able to 
secure relief and expert case work service for many 
hundreds of prisoners and their families, and many 
times rendered important and helpful social service not 
only to the prisoners but to the family and to the com- 
munity. 

It has often been said, and you have heard it time 


and time again, that with few exceptions most prison- 
ers are to be released sometime. Much of the institu- 
tional discipline, training, industrial and educational 


program about which I have been speaking is directed 
toward preparing the prisoner for release. The time, 
the manner and the method under which he is released 
is of tremendous importance. 

Under the law, Federal prisoners become eligible 
to be considered for parole when they have served one- 
third of the full sentence (life-term prisoners after they 
have served fifteen calender years). The prisoner’s 
right is only a right to a hearing. The decision as to 
whether or not parole shall be granted and when it shall 
be effective rests with the United States Board of Pa- 
role. The members of this board are appointed by the 
Attorney General. They devote all of their time to 
this work. Thev are not concerned with problems of 
management of the prisoners. They are entirely inde- 
pendent of the Wardens and Superintendents. They 
are concerned with the inmate’s record in the institu- 
tion and with his conduct, his industry, his attitude, his 
progress in education and with tangible evidences of 
betterment, but*only as these factors may have a bearing 
on his fitness for parole. 

Generally speaking, it may be said that parole is 
granted when in the judgment of the Board a person 
is competent and well able to readjust himself socially 
and when the factors which will affect him and his 
family after release guarantee adequate public security 
and hence release will not be incompatible with the in- 
terests of society 

It is not an easy matter to decide when a person 
is fit for parole, indeed it is a very difficult matter. The 
board members are capable and they are careful. They 
are exacting in their requirements. They have worked 
out an excellent method for determining when a person 
should be released on parole and they have established 
a good plan of supervising him after he is out. 

While on the subject of parole, I would like to di 
rect your attention to another plan, not so well known 
but very important. It is the plan of conditional re- 
lease supervised under the Federal Parole System. All 
Federal sentences of more than six months are subject 
by law to reduction for good conduct according to a 
schedule varying with the length of sentence. Urider 
the terms of a law passed by Congress and approved in 
1932, all prisoners released from Federal institutions at 
the expiration of their sentences less the reduction for 
good behavior shall be treated, and now I quote, “as 
if released on parole and shall be subject to all the pro- 
visions of law relating to the parole of United States 


prisoners” until the expiration of their maxi- 











mum term. This form of release, called the “con- 
ditional release” to distinguish it from parole, gives the 
public the benefit of the protective features which are 
inherent in parole. In other words, a prisoner on con- 
ditional release, who would ordinarily be considered as 
fully discharged, is under supervision and may be re- 
turned to the institution if he gives evidence of depart- 
ing from the ways of good citizenship. 

What I said up to this point has been explanatory 
of the Federal System. Now, I would like to express 
a thought or two resulting from many years study, ob- 
servation and experience. 

I have managed three prisons—Folsom, San Quen 
tin, Alcatraz. For many years I was a member of the 
Advisory Pardon Board, Chairman of the California 
Crime Commission and Director of the Department of 
Penology. 

In the course of my experience I have often ques- 
tioned myself regarding the punishments prescribed by 
penal law and the purpose of prisons. 

For what reason or combination of reasons are 
convicted law-breakers sent to prison? Is it to satisfy 
the feeling of revenge which crime sometimes excites, 
or— 

Simply as a redress for the wrong done, or— 

Merely to vindicate the law, or— 

To deter others who may contemplate crime, or— 

As a lesson to the offender in order to impress 
upon him the truth—“The way of the transgressor is 
hard,” or— 

To restrain the offender and by confining him, 
prevent him, temporarily at least, from further indul- 
gence in crime, or— 

For actual punishment on the theory that he may 
grow in strength through suffering, or— 

For the purpose of correction in the hope of con- 
verting him into a law-abiding citizen and useful mem- 
ber of the community. 

I have come to the conclusion that all the reasons 
play parts and are inter-related in serving one prime 
purpose—the protection of society. 

The prison problem and policy may be stated in 
one sentence: Its function is to curb crime instead of 
being one of its causes. 

Policies in prisons may vary in managerial details, 
but in each there is the obligation, and there should be 
the aim, to hold the prisoner for the term committed 
or until otherwise legally released. 

Good order, well-established routine, understand- 
ing of duties, methodical and harmonious arrangement 
of things is necessary to give authority to regulation. 

Firm discipline is essential in dealing with prison- 
ers. I mean insistence on absolute obedience to regu 
lations and the orders of those in authority. I would 
not make a fetish of rules. I prefer reason. But there 
are rules of reason and reasonable rules, and prisoners 
should be compelled to obey them; otherwise, no prog- 
ress can be made toward their reformation because 
chiefest of their faults, perhaps fundamental in crime 
causes, is disobedience. Records are replete with evi- 
dence of their disobedience at home, school, shop, every- 
where flouting authority and continuously giving way 
to their undisciplined desires. 

Crime should not be made attractive and nothing 
done to coddle men who have committed crime ; never- 
theless, there should be humane treatment and encour- 
agement for men who prove that they are trying to put 
the past behind them and go forward on the straight 
road. The main thing is to get the man out right and 
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putting him out right means getting him out so that he 
will stay out. Unfortunately, as many have learned, 
it is harder for a man to live down his prison term than 
it is to live down his crime. 

3ut despite probation, training schools, reforma 
tories, parole, well intention and partially successful 
measures for weaning men from crime, we are under 
the necessity of preventing confirmed criminals from 
having opportunity to continually prey upon society 

This calls for firm handling of habituals. An 
habitual is not difficult to define. 

The records of prisons everywhere abound with 
proof that some so-called “first termers” have com 
mitted many offenses before being sent to prison 

Records also show second termers with additional 
offenses between the first and second terms. Likewise, 
some third termers have been guilty of four, five and 
six crimes and some fourth termers have committed a 
dozen felonies. 

When a man is known to have committed a dozen 
or more serious crimes and to have been properly con 
victed and imprisoned three or four times, it would 
seem as though he had conclusively demonstrated un- 
willingness or inability to earn a living honestly and 
to respect the rights of others. When a man exhibits 
such a character and disposition, he should be placed 
under control. There is nothing cruel in providing 
permanent custody for such a person. 

Some of the habituals are difficult to account for 
because they seem to have made deliberate choice of 
wrong as against right. Most of them made no deci- 
sion, but just drifted from bad to worse. Many of 
them are pitiable examples of poor inheritance, squalid 
surroundings, early neglect, abandonment, and the cal 
lous indifference of those who ought to have nurtured 
them in childhood and adolescence 

Some of them alternate crime with good behavior, 
somewhat as in certain types of insane periods of aber- 
ration are interspersed with intervals of lucidity. Their 
conduct in prison is likewise variable, periods of “‘boil- 
ing up” being followed by periods of passive compliance 
with regulations. If they are paroled or discharged, 
thev do well for a time. then comes their cycle of crime 
and they make war on the established order by plunder 
ine or violence. Arrest is followed by imprisonment, 
release, more crime, rearrest, reimprisonment, release 
and so the foolish and costly and ineffective procedure 
goes on again and again. 

T have endeavored to adhere to my subject “The 
Prison” and the nart it may plav in preventing repeti- 
tion of crime. Now I desire to make an observation 
regarding crime in the first instance, not departing from 
my subject but giving it emphasis 

There are crimes of impulse of course. Sometimes 
crimes are committed on the spur of the moment. Oc- 
casionally, offenses are out of line with the offender’s 
usual conduct and his supposed character. More often 
it is not a sudden single misstep but the natural and 
inevitable culmination of a series of acts, an expression 
of habits long accumulating and getting more and more 
fixed. Its causes lie below the surface. It may have 
its beginnings in heredity. Tendencies light up under 
circumstantial pressure. Environmental factors play 
their parts. 

Many criminal records are spotted with evidence 
of early poverty, squalor, parental bickering, disruption 
of family, broken home, evil companions, truancy, phys- 





ical defects neglected, mental defects not noticed, school 
ing not supervised, rudimentary education not com 

pleted, lack of vocational training, frequent succumbing 
to temptations under the worst influences of the neigh 

borhood. 

Every investigator and every commission studying 
those who commit crime find the offenders are young, 
very young, many of them rash, reckless and bold 
while still in their teens. 

Examinations of cases show frequent instances of 
many crimes preceding the first conviction. Records 
of hardened youthful offenders show delinquency trace- 
able back into childhood. Bad habits grew little by 
little from hundreds of roots and grew worse and worse 
from hundreds of stimuli. Thus the bandit of today 
has developed from the delinquent of yesterday, the 
puzzling problem child of the day before. Because we 
allowed him to remain unadjusted, because we did not 
solve the problem he presented, we now find it neces 
sary to deal with him harshly, to punish him severely. 

Youth predominates in crime. Prisons and refor 
matories are jammed with young men and boys. Over 
fifty per cent have arrest records and seventy-five per 
cent delinquency that brought them in conflict with 
police before reaching the age of sixteen 

Youth is the time of lawlessness. Criminal ten- 
dencies assert themselves early in life. The neglected 
youth, the unsolved problem child is the genesis of 
crime. It is not beyond our ability to discover the 
tendencies and to treat them in school days. All we 
need is the courage to do early what we are obliged 
to do late. 

Parents and teachers are first to observe peculiari 
ties and abnormalities but they do not always coordinate 
their knowledge or cooperate in their efforts. The con- 
tinued development of our schools offers most hope 
Teachers have the greatest opportunities to guide and 
direct as well as instruct for they deal with irregular 
attendance, truancy, bad conduct, poor marks, lack of 
interest in lessons, transfers, suspensi@ns. expulsions 
and all the defects and deficiencies, all the signs and 
beginnings of waywardness leading to delinquency. 

We have the agencies and the ability to discover 
and treat tendencies in school days. Considering the 
progress being made by health authorities, educators, 
psvchologists and psychiatrists in vocational guidance 
and in influencing human behavior, it would be wise 
to give every child of school age the benefit and advan- 
tages of early and frequent examination of abilitv and 
aptitude so that they may have the best possible ad 
justment to living in right relationship with others 

Prisons have important work to perform. I want 
to see them bettered, improved, modernized, humanized 
But when all is said and done, the finest prison we 
can build will stand as a monument to neglected youth. 

I verily believe that if we would spent more time 
and effort and money in the making of our citizens, 
we would not be obliged to spend so much in attempts 
at their remaking. It may all be summarized in the 
saying of Solomon: “Train a child in the way he 
should go, and when he is old he will not depart from 
it.” 

As I said in the concluding words of my book, 
Prison Life is Different, I have no intention of trying to 
improve on Solomon, but I make bold to modernize his 
wise advice thus: “Train a child in the way he should 
go, and go with him.” 
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Some Practical Aspects of the Work—Treasury’s New Powers as to Closing Agreements and 
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cisions—Decentralization Now an Accomplished Fact* 


By JoHN PHILLIP WENCHEL 
Chief Counsel, Bureau of Internal Revenue 


N EXTENDING an invitation to me to participate 
in these proceedings today, your Chairman sug- 
gested that I be “programed” under the caption: 
“What Is Going on in the Office of the Chief Counsel.” 
In arranging my remarks, I have tried to think 

in terms of the practical aspects of the work in the 
Chief Counsel’s office in which you might be interested. 
Last year I spoke to you about “the Treasury’s 

new powers as to closing agreements.” (Section 3760 
of the Internal Revenue Code.) As you know, the law 
authorizes the Commissioner to enter into an agreement 
in writing with any person relating to the liability of 
such person in respect of any internal revenue tax for 
any taxable period. Prior to the amendment of the 
law the Commissioner was authorized to enter into 
closing agreements only in respect of a taxable period 
“ending prior to the date of the agreement.” As pointed 
out in my remarks last year, it was the apparent 
purpose of Section 801 of the Revenue Act of 1938, 
by striking out the words “ending prior to the date 
of the agreement,” to make possible closing agreements 
concerning future tax liability as well as past. Operat- 
ing under this construction of the statute, the Com- 
missioner has entered into approximately one thousand 
closing agreements which have been approved by the 
Secretary, involving future tax liabilities. These agree- 
ments were concerned chiefly with corporate reorgani- 
zations, liquidations, and bases for property or stock 
or securities received in connection therewith. The 
subject matter of other agreements included March 1, 
1913, valuations, partial cancellation of indebtedness 
and bad debt deductions. Much of human interest may 
be found in considering agreements or proposed agree- 
ments of this kind. For instance, there was the case 
of the taxpayer whose compensation arrangement was 
such as to give him, upon the happening of a stated 
event, an option to receive a specific number of shares 
of stock, or in lieu thereof the appraised value of the 
same shares: Query: Should he take stock or cash? 
He preferred to take the stock in satisfaction of the 
obligation to him. The stock had a limited market, but 
a definite earning power and a favorable future outlook. 
One factor, aside from the potentialities of the stock, con- 
tributing to the taxpaver’s desire to take the sock in lieu 
of cash. was the avoidance bv him of possible litigation 
with the pavor concerning the value of the stock a< 
of the time it was receivable. On the other hand. if 
he accented the stock in full satisfaction of the com- 





*Address delivered before the Ninth Tax Clinic of the 
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pensation due him he would be without cash with which 
to liquidate a large income tax liability. This, in brief, 
was the problem which the Chief Counsel’s office was 
called upon to consider and answer. 

A word as to the mechanics employed in handling 
proposed prospective closing agreements may be of in- 
terest on the practical side. In anticipation of the 
filing of a large number of applications for closing 
agreements concerning prospective transactions, com- 
mittees were set up in the office of the Commissioner 
and in the office of the Chief Counsel, before an- 
substantial number of applications had in fact been filed. 
The purpose of this arrangement was to facilitate and 
expedite the final disposition of applications. These 
two committees work together, telescoping, as we call 
it, so that applications have been acted upon with dis- 
patch. As a result of this forehandedness, if I may 
term it that, the work from the practical operating stand 
point may be termed current. 

The activities of the office of the Chief Counsel 
include the defense of all Federal tax cases appealed to 
the Board of Tax Appeals or to the Processing Tax 
Board of Review; the review of refunds, credits and 
abatements in excess of $20,000; the preparation of 
opinions concerning administrative and internal revenue 
tax matters referred to it by the office of the Secretary, 
the Under-Secretary, and General Counsel, the Com- 
missioner and other officials of the Department ; prepa- 
ration at the request of the Department of Justice of 
material for use in the prosecution or defense of tax 
cases (civil and criminal) in suit; preparation, revision 
and review of regulations, Treasury detisions, mimeo- 
graphs and rulings for the guidance of officers and 
employees of the Bureau of Internal Revenue: protect- 
ing the interests and claims of the United States in 
bankruptcy and receivership proceedings, including par- 
ticularly proceedings instituted under Sections 77 and 
77B of the National Bankruptcy Act; the preparation 
of reports on legislation introduced in Congress affect- 
ing the internal revenue, except as to alcoholic beverage 
taxes; and the preparation of reports for the Com- 
missioner and the General Counsel concerning sug- 
gestions for amendments of and additions to the internal 
revenue laws (Annual report of the Commissioner of 
Internal Revenue 1938—pp. 43-46; 162-167.) 

The handling of claims for refund is always a 
matter of life interest. Some time ago, a revised work- 
ing arrangement was effected between the Office of 
the Commissioner and the Office of the Chief Counsel 
looking to greater dispatch in handling claims for 











refund. The personnel charged with that work in the 
Chief Counsel’s office has been augmented with due 
regard to the experience and judgment so essential to 
an accelerated movement of claims. I may say to you 
that the several steps which have been taken to remove 
any just complaint concerning the time or manner of 
disposing of such claims is in accord with the attitude 
of the Secretary and of the General Counsel. I do 
not know of any other phase of the work in the Chief 
Counsel’s office which is being given more emphasis 


at this time than the proper handling of claims for 
refund. No refund or credit in excess of $75,000, 
of any income, war profits, excess profits, estate or 


gift taxes may be made until thirty days after the Joint 
Committee on Internal Revenue Taxation has been in 
formed of the proposed refund or credit (Section 3777, 
Internal Revenue Code). The Chief Counsel’s office 
is required to examine every such proposed refund or 
credit and to prepare a report for the Commissioner 
to the Joint Committee. The claims are in turn sub 
jected to a further and independent review by the Staff 
Division of the Joint Committee and in some instances 
by the Committee itself. The Joint Committee or its 
Staff invariably invites the cooperation of the Chief 
Counsel’s office in resolving any matters arising in its 
review of the cases. Happily, this cooperative spirit 
is carried on with a high degree of effectiveness. I may 
add that it is the purpose of the Treasury to remove, as 
I have already suggested, as far as possible, just cause 
for complaint due to any delay in acting upon refund 
claims. In addition to the class of claims which under 
the law must be called to the attention of the Joint 
Committee, the Chief Counsel's office is required to 
examine and prepare public decisions in cases of all 
claims allowed in the range from $20,000 to $75,000 
What I have already said concerning the revised work- 
ing arrangement applies with equal force to the latter 
classification. It is pleasing to the Chief Counsel’s 
office to record definite progress along this line. 

The new Federal Rules of Civil Procedure have 
brought about accelerated actions in the office of the 
Chief Counsel, as elsewhere, in the litigative process 
The new rules required a restatement of interdepart 
ment procedure between the Department of Justice and 
the Treasury with respect to tax litigation. The com 
mon objective of the two departments is avoidance of 
delays. Timing is stepped up, in the Chief Counsel's 
office, to make available to the Department of Justice 
the material essential to answering suits against the 
Government and to the institution of suits on behalf of 
the Government. Like observance of new limits of time 
continues after answer is filed or suit instituted because 
of the necessity of bringing a case to a position where 
it is ready for trial as promptly as possible. The same 
situation obtains with regard to procedure in appeals 
from decisions of the United States District Courts; 
petitions for review of decisioris of the Board of Tax 
Appeals ; petitions for review of decisions of the Proc 
essing Tax Board of Review: and writs of certiorari to 
the Circuit Court of Appeals and to the United States 
Court of Claims. 

Progress is being made, we believe. For instance, 
on January 4, 1939, the Secretary approved Treasury 
Decision 4879 ( Article 22(a)-1, Regulations 101). This 
Treasury Decision amended a regulation of Jong stand 
ing. The old regulation was the source of much litiga 
tion. The regulation concerned income derived by an 
employe who was permitted to buy stock of an employer 
corporation at less than its fair market value or of a 
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stockholder who was permitted to acquire stock or prop 
erty of a corporation at less than its fair market valu 
The regulation as it originally stood required the in 
clusion in income of the difference between the purchase 
price and the fair market value of the stock or other 
property, either as additional compensation or as a 
distribution of profits. The New Decision 
reduces the question to a simple fact problem, namely, 
whether the additional 
compensation or was, in fact, a distribution of 
Before acquiescences could be announced in « 
of the Board of Tax Appeals in this regard, there had 
to be coordination with cases in court and an 
understanding with the Department of Justice in respect 
of such gases. That having been attended to, the Chief 
Counsel's office has acquiesced in a number of decisions 
of the Board of Tax Appeals along that line, including 
Geeseman v. Commissioner, 38 B.T.A. 258. That prob 
lem ought not to cause difficulty from the 
point in the future. 

\nother Treasury decision recently approved by 
the Secretary is known as No. 4902. The regulation 
prior to amendment by this Treasury decision was 
sometimes referred to as the “blockage rule.’ 
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that the size of a holding of shares of stock was not a 
relevant factor in determining the value of stock at a 
given date. The regulation was objectionable to the 
courts and to the Board of Tax Appeals because it 
attempted to lay down a rule of evidence. The regu 
lation as it now stands does not attempt to prescribe 
a rule of evidence for the courts or for the Board of 
Tax Appeals. It should facilitate the administrativ 
disposition of cases involving that point 

A large proportion of the personnel in the ( 
Counsel’s office is engaged constantly upon the 
of interpretation. This includes a constant examinatio1 
of current Court and r 
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Soard of Tax Appeals decisions 
for the purpose of detecting any principle which may 
be utilized in the formulation of rulings and regulations 
for the guidance of employes of the Bureau in admin 
istering the taxing statutes. 

If a decision is rendered in a tax case in one 
diction which is at variance with a position previously 
adopted by the Bureau the question invariably 
whether to accept it or to subject the problem to further 
litigation in other jurisdictions. I need not dwell upor 
the matter of conflicts in decisions, neither do I 
plain of them. The Chief Counsel’s office takes them 
as they come and attempts to determine a course whicl 
to it at the time seems sound. That is the j 
any law office and the Chief Counsel’s 
different in that regard. It is the earnest eff 
Chief Counsel’s office to reach the 
upon the law—let the tax fall where it will. We know 
from experience that if the conclusion is ht 
further litigation will result. Our conclusions are not 
subject to attack by one adversary 
subject to attack by every lawyer in the country. If 
we prevail in one Circuit Court of Appeals we are still 
subject to attack in ten other circuits and in the United 
States Court of Claims 
decision adverse to the Bureau arises in one juri 
tion it is incumbent upon the Chief Counsel to deter 
mine whether the Bureau shall litigate the same matte: 
in another Circuit Court of Appeals in recognition of 
the fact that we have no control over what ar 
pire in other jurisdictions. This situation intensifies 
our effort to recognize and accept court or Board of 
Tax Appeals opinions when they are found to be sound 
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well reasoned, and likely unassailable in some other 
jurisdiction. To this end the Chief Counsel’s office 
is attempting to analyze and classify pending court 
cases with two principal objectives in mind, namely: 
(I) more accurate coordination of positions, not only 
with the several divisions of the Chief Counsel's office, 
but in relation to the Department of Justice; and (2) 
definitive action looking to abandonment or modifica- 
tion of positions, that is, positions out of line with 
authoritative decisions of the courts or of the Board of 
Tax Appeals. 

What | have said is illustrated in the conflict now 
existing between the Circuit Courts of Appeals for the 
Ninth and Fifth Circuits, respectively, in Helvering v. 
Wilshire Oil Company, Inc., Bondini Petroleum Com- 
pany, and Wilshire Annex Oil Company, 95 Fed. (2d) 
971, certiorari granted April 13, 1939, and F. H. E. Ou 


- > 
Company v. 





Helvering, 102 Fed. (2d) 596, certiorari 
granted May 1, 1939. 

The question in each of the cases is whether, in 
determining the amount of depletion allowable under 
Section 114(b) (3), Revenue Act of 1928, development 
expenditures and the related depreciation which the tax- 
payer elected to deduct currently should be deducted 
again from “the gross income from the property” in 
arriving at ‘the net income of the taxpayer” from the 
property for the purpose of applying the 50 per cent 
limitation on depletion allowances provided therein. In 
short, is the taxpayer entitled to a double deduction for 
the same expense. The Chief Counsel’s office was not 
prepared to follow the decision of the Ninth Circuit, 
because, as we viewed the decision, it amounted to a 
double deduction. The taxpayer in the Fifth Circuit, 
on the other hand, was not prepared to follow the 
decision in that circuit. We shall both be prepared to 
follow the decision of the Supreme Court, when ren- 
dered at its next term. 

The Chief Counsel’s office is not more fortunately 
placed than is taxpayer’s counsel. Prior to the de- 
cision of the Board of Tax Appeals in the case of Sey- 
mour H. Knox, 36 B.T.A. 630, it was the practice of 
the Bureau to allow, in the case of gifts in trust, one 
exclusion of $5,000 for each beneficiary donee of the 
trust. The Board of Tax Appeals held in the Knox 
case that one exclusion only was allowable in the case 
of a gift in trust without regard to the number of bene- 
ficiaries of the trust. The Chief Counsel’s office ac- 
cepted the decision of the Board. Afterwards, the 
Circuit Court of Appeals for the First Circuit (Welch 
v. Davidson, 102 Fed. (2d) 100), held otherwise, and 
still later, the Circuit Court of Appeals for the Eighth 
Circuit (Robertson v. Nee, — Fed. (2d) — (March 6, 
1939) ), held with the Board—but afterwards granted a 
motion for rehearing. I have just been informed that 
on rehearing, the Court has reversed its position. 
Whether this reversal will return the Bureau to its 
original practice is one of the matters for consideration 
in the Chief Counsel’s office, 

The Chief Counsel’s office does not always precipi- 
tate the issue. It will be recalled that the Revenue Act 
of 1916 included all stock dividends in gross income for 
purposes of the income tax levied by that Act. In 
Eisner v. Macomber, the question presented to the Su- 
preme Court was whether this provision of the 1916 Act 
could constitutionally be applied to the distribution of 
a dividend of common stock on common stock. The 
Court had previously held that such a dividend was 
not “income” within the meaning of the income tax act 
of 1913, in which act the tax was levied upon “income” 








generally, without special mention of stock dividends 
(Towne v. Eisner, 245 U. S. 418). In the Macomber 
case a majority of the Court (Justices Holmes, Bran- 
deis, Day and Clarke dissenting) held that the stock 
dividend there involved was not income, but a mere 
proliferation of capital—therefore not within the scope 
of the Sixteenth Amendment and not’subject to Federal 
taxation without apportionment among the States. Fol- 
lowing this decision Congress in the 1921 Act and in 
all succeeding Acts, up to but not including 1936, 
provided that stock dividends should not be subject 
to tax. 

Applying the statutory rule that stock dividends 
were not subject to tax, the Commissioner in suceessive 
Treasury Regulations ruled that when a stock dividend 
was paid the shareholder’s basis for determining gain 
or loss on his stock originally owned should be de- 
creased on account of the dividend, and part be allocated 
to the dividend stock. 

No case directly involving stock dividends (except 
as a part of corporate reorganizations) reached the 
Supreme Court after Eisner v. Macomber, in 1920, until 
Koshland v. Helvering, (1936) 298 U. S. 441. In this 
case the taxpayer owned preferred stock in a corpora- 
tion. A dividend was declared and paid on this pre- 
ferred stock in common stock. In 1930 the corporation 
redeemed its stock, and the Commissioner determined a 
deficiency against the taxpayer byallocating cost between 
the preferred stock originally purchased and the com- 
mon stock received as a dividend thereon, and com- 
puting gain on the redeemed preferred stock on a 
cost basis thus reduced. In the Supreme Court the 
taxpayer contended first that the dividends received 
were not stock dividends within the exemption in the 
revenue acts, and second that even if exempt from tax 
under the acts they were none the less income and 
could not be treated as returns of capital in computing 
gain on the stock originally purchased. The Supreme 
Court, without passing upon the taxpayer’s first con 
tention, upheld the second, saying: ““We hold that the 
dividends were income and may not be treated as 
returns of capital.” 

This decision was followed by Helvering v. Gowran, 
(1937) 302 U. S. 238. There the taxpayer, owning 
common stock, in 1929 received thereon a dividend 
paid in preferred stock, at a time when other preferred 
stock was outstanding. Later in the same year the 
corporation redeemed the taxpayer’s preferred stock. 
The Supreme Court held (1) that the preferred stock 
thus distributed was tax exempt by reason of Section 
115(f£) of the Revenue Act of 1928; (2) that it was 
nevertheless income and under the rule of the Koshland 
case no part of the basis of the common stock should 
be attributed to it; (3) therefore, that the entire amount 
paid on redemption was income to the taxpayer in 
1929, 

The principle of these decisions was successfully 
invoked by the Chief Counsel’s office in Frank J. & 
Hubert Kelly Trust, et al., v. Commissioner (1938) 38 
B.T.A. 1014 (pending on appeal, CCA-8) ; and Albert 
E. Smith, et al., (1939) 39 B.T.A. No. 14 (pending on 
appeal, CCA-6). 

In any litigation, the Chief Counsel’s office is con- 
cerned primarily with principle—whether the issue be 
initiated from within or without. 

What goes on in the Chief Counsel’s office is, of 
course, keyed quite closely to what goes on in the Su 
preme Court and in Congress. Following the decision 
of the Supreme Court holding the Agricultural Adjust- 
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ment Act unconstitutional (United States v. William 
M. Butler et al., (1936) 297 U. S. 1), Congress enacted 
Titles III and VII of the Revenue Act of 1936. The 
purpose of this legislation was to place taxpayers in 
the economic position they would have enjoyed had 
the Agricultural Adjustment Act taxes not been im- 
posed. In round figures, $950,000,000 was collected 
under the Agricultural Adjustment Act. Title VII of 
the Revenue Act of 1936 provides that no refund shall 
be made, of any of this sum, unless claimants establish 
that they bore the economic burden of the tax ; that they 
were not relieved of the tax nor reimbursed for it, nor 
shifted the burden directly or indirectly. The constitu 
tionality of that section has been upheld (Anniston 
Manufacturing Company v. Davis, Collector, (1937) 
301 U. S. 337). In addition to the taxes which were 
collected under the Agricultural Adjustment Act, there 
was imposed but not paid approximately $300,000,- 
000. The economic burden of these unpaid taxes 
was nevertheless, in many instances, passed on to the 
public. Under Title III of the Revenue Act of 1936, 
the unjust enrichment attributable to this burden shift- 
ing is subject to a tax of 80 per centum. Congress left 
the way open for a disposition of these matters without 
litigation. To this end it enacted Section 506 of the 
1936 Act captioned “Closing Agreements.” The sub- 
stance of this section is to permit the Government 
and the taxpayer to compose their differences by an 
amicable agreement with respect to the taxes imposed 
by Title III and the refunds authorized by Title VII. 
I am pleased to record again that there has been definite 
progress in administration under this provision of the 
law. 

At this time there is pending in the Chief Counsel’s 
office the matter of failure on the part of a large number 
of individuals and corporations to file social security 
tax returns. I think I may say that, with negligible 
exception, failure to file these returns is not attributable 
to any desire on the part of taxpayers to disregard the 
law ; nor is it attributable to any lack of sympathy with 
the law; but the reason seems to lie largely in the fact 
that the returns, when made, would disclose insubstan- 
tial sums of taxes. This being so, there is a reluctance 
to take the time or to incur the cost of preparing returns 
in the belief that the amount of tax to be paid would 
be disproportionate to the expense of preparing the 
returns. The Commissioner has been lenient up to this 
time in trying to induce delinquent taxpayers to volun- 
tarily comply with the law. The law, of course, requires 
the filing of returns. Eventually the returns doubtlessly 
will be filed. In the meantime, the question of what 
course should be pursued in an attempt to bring about 
voluntary compliance on the part of delinquent taxpay- 
ers is in the Penal Division of the office of the Chief 
Counsel. I have no doubt an affective solution may be 
found, but I wish to suggest that this is a problem in 
which the members of the bar might, through their 
good offices on opportune occasions as they may arise, 
render a service of incalculable value to business organ- 
izations and to the Government in counseling prompt 
compliance with the law, without regard to the amount 
of tax which may be shown by a return. 

In conclusion I may say that decentralization is an 
accomplished fact. It is in successful operation through- 
out the country. In my judgment this has been an out- 
standing accomplishment in administration. Lawyers 
engaged in tax practice will know how well the interests 
of taxpayers have been served. What goes on in the 
Chief Counsel’s office at Washington in relation to the 








decentralized offices is concerned with coordination. 
By that I mean the effort to maintain consistent posi- 
tions in the widely placed decentralized offices on points 
of policy and of law. 
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Time when essay must be submitted: 
On or before February 15, 1940. 


Amount of Prize: 


Three Thousand Dollars. 
Eligibility: 

Contest will be open to all members of the Asso- 
ciation in good standing, except previous winners, 
members of the Board of Governors, officers, and em- 
ployees of the Association. 

No essay will be accepted unless prepared for this 
contest and not previously published. Each entryman 
will be required to assign to the Association all right, 
title and interest in the essay submitted and the copy- 
right thereof. 

An essay shall be restricted to six thousand words, 
including quoted matter and citations in the text. Foot- 
notes or notes following the essay will not be included 
in the computation of the number of words, but ex- 
cessive documentation in notes may be penalized by 
the judges of the contest. Clearness and brevity of 
expression and the absence of iteration or undue pro- 
lixity will be taken into favorable consideration. 

Anyone wishing to enter the contest shall com- 
municate promptly with the Executive Secretary, 
American Bar Association, 1140 North Dearborn 
Street, Chicago, Illinois, who will furnish further 
information and instructions. 





ARTICLES IN THE JOURNAL 

As it is the policy of the JouRNAL to provide, 
within practicable limits of space, a forum for the free 
expression of the views of members of the Association 
on matters of importance to the profession and the 
public, and as a wide range of opinion elicits a repre- 
sentative expression of the varying views, the Associa- 
tion and the Board of Editors of its JouRNAL assume 
no responsibility for the views stated in signed articles, 
beyond expressing by the fact of publication a judg- 
ment that the contents of the article merit consideration 
by our readers. 

Editorially the JouRNAL supports the policies and 
objectives of the Association as from time to time duly 
determined. The views expressed are not necessarily 
those of each member of the Board of Editors. 
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FIFTH ANNUAL MEETING OF JUNIOR BAR CON. 


FERENCE SCORES GREAT SUCCESS 





By JosEpH HARRISON 
Secretary of the Junior Bar Conference 


filled the North Ballroom of the Palace Hotel 
as Chairman Ronald J. Foulis, St. Louis, 
Missouri, called the Fifth Annual Meeting of the 
Junior Bar Conference to order on Sunday after- 
noon, July 9th, 1939, at San Francisco, California. 

The Conference members were warmly wel- 
comed by James L. Feely, of San Francisco. Reply- 
ing to the welcoming address, Weston Vernon, Jr., 
of New York, the last retiring Chairman of the 
Junior Bar Conference, expressed appreciation for 
“the hospitality so characteristic of the West.” 
Following these amenities Mr. Foulis rendered the 
annual report of the Conference Chairman. He 
briefly reviewed the growth and accomplishments 
of the Conference since its organization at Milwau- 
kee in 1934, The Chairman pointed out that the Con- 
ference program was designed to encompass three 
distinct but inseparable interests, the welfare of the 
individual lawyer, that of the legal profession as a 
whole and that of the general public. He then 
showed several objectives of the Confer- 
ence program related to each of these interests and 
also their interrelating end results. In doing so, 
Mr. Foulis recounted the achievements of each 
Conference committee and of the Public Informa- 
tion Program during the past year. 

Highlights of the meetings were the addresses 
of President Frank J. Hogan and of United States 
Solicitor General Robert H. Jackson, both of which 
were broadcast by radio through the courtesy of 
the National Broadcasting Company. Mr. Hogan’s 
theme was “America Calling,” calling for informa- 
tion and guidance in the fields of government and 
the administration of justice. “It is the duty of 
American lawyers,” said Mr. Hogan, “to contribute 
that information in the fields in which lawyers are 
qualified to speak.” 

Solicitor General Jackson spoke on the timely 
subject of “Briefless Barristers and Lawyerless 
Clients.” Pointing to the fact that a large number 
of lawyers had serious economic difficulties because 
of an alleged lack of clients and in some instances 
were on public relief projects, Mr. Jackson de- 
scribed the anomalous situation of many millions 
of people neither well-to-do nor very poor (both 
of which classes had access to legal talent) whose 
“scale of earnings will not let them pay so much for 
legal service as the modern lawyer charges.” He 
urged the organized bar to study the possibilities 
of organizing within the profession “privately man- 
aged but self-sustaining low-cost, high volume legal 
services” to the large number of people in the low- 
income group 

Both the Sunday session and that on Tuesday 
morning, July llth, were marked by an earnest 
businesslike consideration of the accomplishments 
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careful planning in advance of the 








PAUL F. HANNAH 


Chairman Junior Bar Conference 








meeting, the many items of the agenda were effi- 
ciently disposed of, although there was frequent 
spirited discussion which determined the course to 
be pursued. 


Program for 1939-1940 


The program adopted for the ensuing year is 
based upon the recommendations contained in the 
annual reports of the several Conference commit- 
tees and the Director of the Public Information 
Program, as well as upon recommendations of the 
Activities Committee and individual Conference 
members. Resolutions succinctly presenting all 
proposals advanced had been prepared by the 
Activities Committee prior to the meeting and made 
possible the expeditious handling of a large volume 
of business in the relatively short time of the 
meeting. 

The objectives to be pursued by the Junior Bar 
Conference in the year 1939-1940 were adopted at 
the Sunday session and are as follows: 

1. Conduct of a public information program 
upon the subjects of American Citizenship, Civil 
Rights, the Administration of Justice, and Juvenile 
Crime Prevention; 

(Continued on page 769) 
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EVERY MEMBER MAY AND SHOULD 
TAKE PART 

In the representative government of the 
American Bar Association, the policy-deter- 
mining body is the House of Delegates, the 
members of which are chosen as follows; 
(1) by the members of the American Bar 
Association according to State units, (2) by 
each State Bar Association and the larger 
local Bar Associations, (3) by vote of the 
Assembly at the Annual Meeting, (4) by 
vote in the various Sections of the Ameri 
can Bar Association (the Section Chair 
men), and (5) by affiliated organizations of 
the legal profession. 

The ultimate power and authority of 
course rest with the members of the Asso 
ciation, through referendum vote on major 
questions of policy and on any questions on 
which a difference of opinion arises betwen 
the House of Delegates and the members 
present at an Annual Meeting. 

The central and highly significant fact 
is that any member of the Association is 
eligible to membership in the House of Dele 
gates, and may come to membership in the 
House through any one of the representa 
tive capacities which we have indicated. 
Isxperience has shown that the representa- 
tive character of the House is fortified by 
the planned diversification in the manner of 
choosing its members, and the leadership of 
the House has long since passed from the 
hands of any one group of delegates or those 
chosen in any one manner of election. 

Every one of the more than 32,000 
members of the Association has a right to 
aspire to membership in the House or to 
take part in promoting the nomination and 





election of delegates of his own preference. 
Any member of the Association may be 
nominated for State Delegate by petition of 
the members from his State; each member 
should take part in the mail balloting for 
State Delegate. Any member of the Asso 
ciation may aspire to be one of the eight 
delegates elected at the Annual Meeting by 
the Assembly; any member of the Associa 
tion may become a member of a Section, 
take part in its proceedings, and offer him 
self for election as Section Chairman, which 
carries with it membership in the House of 
Delegates. Any member of the Association 
is eligible to be chosen by his State Bar As 
sociation as one of its Delegates, or by his 
local Bar Association, if he belongs to one 


of the larger local Bar Associations. Or he 
may come to the House as delegate from 


one of the various affiliated organizations of 
the legal profession. 

The members of the governing body are 
thus chosen directly, not only by the 32,000 
members of the American Bar Association, 
but also by the 85,000 or more members of 
State and local Bar Associations and affili 
ated organizations. Every member of the 
Association is eligible to nomination and 
election to the governing body, most of them 
in any one of several capacities. Every mem 
ber of the Association may and should in 
any event take an active part directly in the 
nomination and election of the 
who will represent him in the body which 
determines the policies and governs the ad 
ministration of the Association. 

In debate at the recent was 
suggested that to specify membership in the 
House as one of the qualifications for mem 
bership in the Board of Governors, “disen 
franchised” 32,000 members of the Associa 
tion. It must be apparent from the forego 
ing that the figure of speech was inappropri 
ate. No one has ever suggested that re 
quirements which limit the eligibility of 
various federal offices according to age, resi 
dence, character and the like, disenfranchise 
the voters of the United States. Under this 
system, with more than three years of prac 
tical operation to demonstrate its efficacy, 
it is obvious that there is exactly and com 
pletely the opposite of ‘““disenfranchisement” 
of the membership of the Association. No 
organization of the members of a Nation 
wide profession could be more democratic 
ally governed, inasmuch as the representa 
tive system is essential to its year-round 
functioning. 

Inasmuch as 


delegates 


session it 


the House of Delegates 
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meets only twice a year, the governing body 
necessarily functions at other times through 
boards and committees of its own choosing— 
preferably from among its own membership. 
Chief among these is the Board of Govern 
ors, which is at once a committee of the 
House and the administrative agency of the 
House between meetings. So long as every 
member of the Association is eligible to 
membership in the House and takes part in 
nominating and electing the members of the 
House, there is no “disenfranchisement” of 
the members of the Association in selecting 
the members of the interim administrative 
board from among the members of the 
House and those who have had experience 
in the work of the House. Indeed, it would 
seem to be highly desirable and virtually 
essential that the members of the smaller 
and subordinate executive and administra- 
tive body which acts for the House between 
meetings should be chosen by the House 
from among those who have had experience 
in its work and are in full sympathy with its 
determined policies. Any suggestion that 
the Board of Governors should be a body 
independent of the House and chosen with- 
out experience in the work of the House, is 
obviously based on a different theory from 
that underlying the present structure of the 
Association. Its adoption would place per- 
sonal aspirations for office ahead of proved 
qualifications for effective administration, 
and would tend to destroy the efficacy and 
authority of the House of Delegates as the 
sole voverning body of the Association. The 
rank and file of members present in the As 
sembly at San Francisco wisely rejected the 
proposal that the Board of Governors be 
selected without reference to membership in 
the House or experience in its work. Unless 
the Board of Governors is to be deemed an 
agency independent of the truly representa- 
tive body, no member of the Association is 
in any sense “disenfranchised” or deprived 
of “rights” to aspire to office, because he is 
not eligible to election to that board until he 
has first been elected in some caaacity to the 


House. 


THE LEADERSHIP OF LOCAL BAR 
ASSOCIATIONS 

When the organization of the Bar in a 
modern community calls to its presidency a 
recognized champion of improvement in the 
administration of justice, there usually follows 
a spontaneous and general attestation that the 
local Bar Association is a public institution of 
considerable usefulness and importance. The 
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public is heartened to find that the local Bar 
Association is led and manned by lawyers who 
have been diligent in public causes. A con- 
spicuous instance of this is the recent election 
of Former Judge Samuel Seabury to the presi 
dency of the Association of the Bar of the City 
otf New York, which was at once hailed as 
an event of prime public importance. 

The New York Times declared that Judge 
Seabury was “chosen at the right time.” ‘The 
lV orld-Telegram avowed that the Association 
of the Bar “has done more than pay honor to 
one of its most eminent and outstanding mem 
bers.” After recounting some of Judge Sea 
bury’s militant services to integrity and inde 
pendence in the work of the Courts, the same 
newspaper said that “The influence of the or- 
ganized Bar is great. A Seabury can make 
it even greater.’”’ Such comments are in turn 
invaluable in the field of the Bar’s public re- 
lations. 

The increased significance of the Bar As 
sociations in any taking stock of community 
assets may well point the way to a heightened 
awareness of these considerations by the law- 
yers, in making their organizations fully rep- 
resentative and in developing their selections 
for posts of leadership. 


THE SECTIONS AS FORUMS FOR 
DISCUSSION 

Following the San Francisco meeting, 
it seems likely that consideration will be 
given to the suggestions made by Frank J. 
Hogan and others, as to the place and use- 
fulness of the now numerous Sections as a 
part of the frame-work of the American Bar 
Association. The purpose of the creation of 
Sections, according to the Constitution of 
the Association, was “in furtherance of the 
unity of the Law as a science and in the in 
terest of the profession and the performance 
of its public obligations.” This provision 
was suggested and substantially drafted by 
the late Newton D. Baker who envisioned 
the science of jurisprudence as a whole and 
sought to fend against the possibly divisive 
effects of separating the work of the Asso- 
ciation into too many compartments, none 
of which might command attendance sufh- 
cient to sustain interest. In practical opera- 
tion the Sections provide forums for lively 
and worth-while discussion, often eventuat- 
ing in a consensus of opinion. One of the 
problems is the better utilization of the re- 
sults of the debates and conferences which 
take place in the Sections. 

The time was when all or most of the 
Sections, aside from their annual sessions, 
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man or Secretary or by both. A Section re- 
port prepared under such circumstances, in 
advance of the Annual Meeting, was almost 
necessarily of a perfunctory character, in 
that it was not the product of discussions in 
which the representative membership of the 
Section had taken part. A secondary stage 
was the presentation of the Section report 
by its Council, which is to the Section gen- 
erally what the Board of Governors is to the 
House of Delegates. This gave a more rep- 
resentative and significant character to the 
report but still did not utilize, for the benefit 
of the Association, the discussions taking 
place in the meetings of the Section member- 
ship. With these sessions held on Monday 
and Tuesday of the week of the Annual 
Meeting, the time and circumstances do not 
permit the devolpment of an adequate report 
from the Section debates and the submission 
of such a report for the consideration of the 
House within that week. 

Then President Hogan suggested in 
San Francisco that the mid-winter meeting 
of the House of Delegates be devoted par 
ticularly to the consideration of reports by 
Sections, prepared in the light of the discus 
sions which took place in the Sections at 
the Annual Meetings. Such a procedure 
would enable a Section report to be, as it 
should, a document discussed and approved 
by the Section membership, not merely by its 
officers or council. The summer sessions of 
the House would then be devoted primarily 
to the efforts of Committees and the recom- 
mendations of State and local Bar Associa- 
tions, with provision, of course, for the con- 
sideration of Section recommendations 
where actually emergent. In San Francisco 
the state of the House calendar led to the 
laying over of many Section recommenda- 
tions until January. 

A variant or supplement of this, along 
the lines which work effectively in the Cana 
dian Bar Association, might be that the off- 
cers, Council and Committees of each Sec- 
tion should report to the Section at the An 
nual Meeting, and that such reports should 
be fully and freely discussed by the Section 
members at the Annual Meeting. On the 
basis of such discussions and the views and 
experience therein developed, a report by 
the Section could be contemporaneously 
prepared and acted on by the Section, which 
would give to the recommendations their 
proper and needed weight and significance. 
If urgent as to time, these could be sub- 
mitted to the House and acted on before 


were operated almost wholly by their Chair- 















adjournment; otherwise, deferred until the 
mid-winter meeting. 

These and other suggestions are the 
outgrowth of a conviction that the reports 
and recommendations of Sections should 
reflect the expressed views and experience 
of the members who attend their meetings; 
and that the debates which take place in 
the Sections should be summarized and re- 
ported for the benefit of the Association and 
the profession as important contributions 
to current thinking in the respective fields of 
the law. The adoption of some such proced 
ure rests at this time with the several Sec 
tions themselves. It is within their power 
to meet the situation without the prescrib 
ing of any general requirements; but, failing 
that, the subject may receive the future con 
sideration of the House of Delegates. 






ANOTHER TRIUMPH OF PROFES- 
SIONAL COOPERATION 

In the Rules of Civil Procedure adopted 
by the Supreme Court we had a notable triumph 
of the cooperation of Bench and Bar. The act 
for the administration of the Federal Courts, 
passed at the last Congress and recently signed 
by President Roosevelt, furnishes another. 

The general principle which it embodies 
was brought specially to the attention of the 
Bar at a referendum conducted by the Ameri 
can Bar Association on this and certain other 
aspects of the President’s court reorganization 
plan, in 1937, and received a strong endorse 
ment. Later, a bill was prepared and intro- 
duced in Congress at the instance of Attorney 
General Cummings, seeking the transfer from 
the Department of Justice to the Supreme 
Court of complete administrative control of 
the business and finances of the Federal Courts. 
President Vanderbilt and other leading mem 
bers of the Association were among those who 
appeared at the hearings of the Senate Judi 
ciary Committee and spoke strongly in favor 
of the proposal, while making certain construc 
tive suggestions for change. The measure, 
however, did not pass at that session. 

A little later the Bench took the initiative. 
The Conference of Senior Circuit Judges, fol 
lowing addresses by Chief Justice Hughes and 
Attorney General Cummings, in the fall of 
1938, provided for the appointment of a Com 
mittee to cooperate with a committee to be ap 
pointed by the Attorney General in the prepara 
tion of a draft to attain the main objectives of 
the proposal. The joint committee was duly 
(Continued on page 803) 
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2. Promotion of the creation, in the various 
States, of legislative reference and drafting bureaus; 

3. Conduct of surveys in fields of law and the 
administration of justice affecting the indigent and 
small litigant with the purpose of recommending 
remedies and improvement where found to be 
needed ; 

4. The preparation of annotations of the re- 
statements of the law, in cooperation with the 
American Law Institute; 

5. The rendition of such service as the Asso- 
ciation or the Section of Judicial Administration of 
the Association may request with respect to pro- 
motion of the reforms in judicial administration, 
pretrial procedure, trial practice, jury trials, appel- 
late practice, and the law of evidence, adopted at 
the 1938 annual meeting by the Section of Judicial 
Administration and the House of Delegates of the 
American Bar Association; 

6. Promotion of better relations with law 
schools; and 

7. Further study of means of Conference aid 
to young lawyers. 

Several other proposals were voted down be- 
cause of the prevailing opinion that the Conference 
would be more effective by concentrating its efforts 
upon a few objectives rather than by spreading its 
activities too thinly. 

At the Tuesday session of the Section the 
means of implementing this program were adopted. 
Appropriate committees were authorized as well as 
four associate directors for the Public Information 
Program to assist the National Director. This pro- 
gram will continue to be the most important 
activity of the Conference. There has been most 
gratifying cooperation in this field from all con- 
cerned with it—the Association officers, Conference 
members, radio stations and the public. With the 
increasing scope of this work it has become appar- 
ent that the task of nationally supervising the 
execution of this program requires that adequate 
assistance be given to the National Director. The 
four associate directors, according to the resolution 
adopted at the annual meeting will be assigned 
respectively to the following fields: 

(1) Building radio programs, collecting radio 
scripts, etc., and arranging for broadcasts. 

(2) Establishing contact with national organi- 
zations in an endeavor to persuade these organiza- 
tions to call upon their local chapters or units to 
use Conference speakers. 

(3) Preparing and distributing speech out- 
lines and material to State and local Directors. 

(4) Preparation of newspaper and magazine 
articles. 

The Conference adopted resolutions favoring 
in principle the establishment of a system of Public 
Defenders in the criminal courts and urging the 
continuance of the Special Committee of the Asso- 
ciation on the Bill of Rights without curtailment 
of its present powers. Also approved was an 
amendment to Article V, Section 2, of the By-laws, 
providing for two-year terms for state chairmen 
except in those states having state unit organiza- 
tions, 


Hannah Elected Chairman 
Hannah, 


Paul F. Washington, D. C., was 








unanimously elected Chairman of the Junior Bar 
Conference for the ensuing year. A. Pratt Kesler, 
of Salt Lake City, Utah, formerly a member of the 
Council from the Tenth Circuit, was similarly 
elected Vice-Chairman. Joseph Harrison, of New- 
ark, N. J., was re-elected to serve his second term 
as Secretary. 

Mr. Hannah has a noteworthy record of service 
in the Conference and brings a wealth of experience 
to his new office. One of the original organizers of 
the Junior Bar Conference six years ago, he was 
one of those who drafted the Conference By-laws, 
has served as a member of the Council from the 
District of Columbia, Chairman of the Membership 
Committee, Secretary of the Conference for two 
years, and Vice-Chairman and Activities Committee 
Chairman last year. He has performed in many 
other capacities for both the Conference and the 
American Bar Association. Notable in Mr. Han- 
nah’s bar work was his assistance to the Associa- 
tion’s committee that opposed the proposal to 
enlarge the United States Supreme Court. 

Council members from the first six circuits and 
from the Tenth Circuit (due to Mr. Kesler’s eleva- 
tion to Vice-Chairman) were elected at the Tuesday 
session. The Council for 1939-1940 will consist of 
the following: 

First Circuit—Leslie P. Hemry, Boston, Mass- 
achusetts. 

Second Circuit—Alfred T. White, New York 
City, N. Y. 

Third Circuit—Guy Tobler, Hackensack, New 
Jersey. 

Fourth Circuit—Lewis F. Powell, Jr., Rich- 
mond, Virginia. 

Fifth Circuit—Ralph 
Georgia. 

Sixth Circuit—James A. Gleason, Cleveland, 
Ohio. 

Seventh Circuit—James P. Economos, Chicago, 
Illinois. 

Eighth Circuit—H. Howard Cockrill, 
Rock, Arkansas. 

Ninth Circuit—Harold W. Schweitzer, 
Angeles, California. 

Tenth Circuit—James D. Fellers, Oklahoma 
City, Oklahoma. 

District of Columbia—Charles E. Pledger, Jr., 
Washington, D. C. 

The new officers and council were installed at 
the luncheon meeting of the Conference on Wednes- 
day, July 12th, at the Empire Hotel. 

But not all was serious business during the 
convention week. Many entertaining events were 
enjoyed by the Conference members in attendance. 
Starting with a stag cocktail party at the Bohe- 
mian Club on July 9th and winding up with boating 
and yachting parties on July 14th and 15th, those 
who travelled some distance to San Francisco this 
year will long carry pleasant memories of their trip 
to the coast. The annual dinner-dance of the Con- 
ference was held on Tuesday, July 11th, on pic- 
turesque Treasure Island, scene of San Francisco’s 
World’s Fair. Sightseeing in and around this tra- 
ditioned city with its matchless bay and old land- 
marks and “doing” the Fair itself were part of the 
many pleasurable opportunities offered to the visit- 
ing lawyers, young and old. 

From every aspect, the Fifth Annual meeting 
of the Junior Bar Conference was an outstanding 
and memorable success. 


R. Quillian, Atlanta, 
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SELECTED ESSAYS SUBMITTED IN 1939 ROSS 


ESSAY CONTEST: A SYMPOSIUM 


SUBJECT: 


ADMINISTRATIVE BODIES 


“TO WHAT EXTENT SHOULD THE 
BE REVIEWABLE BY THE COURTSr* 





lil. ESSA‘ 


nd literature on ad 
of law, separation 


HREE theories pe rvace 

ministrative finality: suprema 
of powers, and the theoretical 
7 his papt r seeks to 


distinction between 


law and fact. demonstrate that the 
analytical interpretation and application of these theo 
ries often results in artificiality, and that these theories 
should be articulately reinterpreted to shift the em 
phasis from the analytical to the pragmatic, in orde1 
that the extent to which decisions of administrative 
bodies will be reviewable' will depend upon quality of 
' 


administrative personnel, procedural safeguards and po 


litical susceptibilities of administrative bodies, nature 


of subject matter, specialization judges and of ad 


ministrators, and relative judicial and administrative 


biases. 
The Theory of Supremacy of Law 
From the ages we inherit a tradition variously 
called “rule of law”? or “supremacy of law.” rhe 
theory, in its extreme form, requires that “. no man 


can be lawfully made to suffer in body or goods 


ch of law established in the 


except for a distinct bre: 


ordinary Courts of the land.’ 


This theory rests. 


perhaps, not so much upon faith in judges as upon faith 
in law as opposed to discretion Thus: discre 


tionary administrative power er individual rights 
is undesirable f for discretion is unstand 
*i-prvor’s Nott \s announced in the June issue of the 
Journal, we publish herewith one of the essays submitted in the 
Erskine M. Ross Essay Competit an essay which was not 
awarded the prize but deemed t e of a high standard of 
excellence and effectiveness In publishing several essays i 
addition to the winning essay (whi vas in our June issue), 
no attempt has been made to select rate the others in any 
order of relative merit hey have selected for the reasot 
that they are deemed worthy of inclusion in a symposium re] 
resentative of varying view n the bject. The author of the 


essay published in this issue is Mr. Kenneth Culp Davis, of the 


College of Law of West Virginia Morgantown, 
W. Va 

1. If the term “reviewable” were strictly interpreted, out 
question might be phrased: What is the maximum amount 
that courts should be permitted to review decisions of adminis 
trative bodies This interpretation would unduly restrict the 
subject, for the minimum amount of review is perhaps more 
important practically than the maximum, and power to re 
view cannot feasibly be separated from propriety of review 
ing. Therefore, “reviewability,” as we use the term, includes 
not only constitutional and statutory limitations upon courts’ 


niversity, 





powers but also voluntary practices of courts with respect to 
reviewing or not reviewing 

2. Dicey, Law of the Constitutior 8th ed. 1915) 179-409 

3 Dickinson, Admiunistrativ Justice and the Supremacy 
of Law (1927) 32 et seq 

} Dicey, Law f the Constitution (8th ed. 1915) 183-84 





SUBMITTED BY 


MR. KENNETH CULP DAVIS 


DECISIONS OF 


ardized power and to lodge in an off ch powe 
over perso1 property is hardly cor able » the 
‘Rule of Law History lends support to s atti 
tude; Magna Charta, for instance, ibordinate tie 
king’s will to natural law But the ble modern 
inquiry is whether a democracy whi is itgrown 
natural law can justify the supremai iL 
natic grounds.‘ 

Pound unanswerably proves tii upel | 0 
‘“Tustice according to law” over “justice without lay 
lo this extent the soundness of the t 1 eniac 
of law is unquestioned. But the cust iry assumpti 
that courts decide according to law a ic] strative 
bodies without law is sometimes largely fals« Statute 
creating administrative agencies usually altet e com 
mon law fundamentally. Thus, common-law rules cd 


not control exclusion of aliens, awat 
compensation, cease and desist orders again 


labor practices, revocation of licenses to prac 


1 
t ] 


tistry.* Cases in such specialized fi 


volve what is called statutory interpretation 








Dicey further states that the theory means “that man 1s 
above the law, but that every man, whatever be $s rank 
or condition, is subject to the ordinary law of the realm and 
amenable to the jurisdiction of the ord I i ld 
at 189 

Brandeis, J., concurring, in St. Joseph St Ya Ce 
v. United States, 298 U. S. 38, 84 (1936 iprema 
of law demands that there shall be opport t ive some 
court decide whether an erroneous rule applied 
and whether the proceeding in which fact e! l ited 
was conducted regularly.” 

Compare Dickinson, Administrative S 
premacy of Law (1927) 35: “Every cit title st 
to have his rights adjudicated in a regula a 
and, secondly, to call into question in suc é ity 
of any act done by an administrative 

5. Freund, Historical Survey, The 
Administrative Law (1923) 9, 22-23 

6. Dickinson, Administrative Just S ar 
of Law (1927) 93, 104. 

7. Pound, Justice According to Law 3-14 ( 
Rey. 696, 14 Jd. 1, 103. 

8. Even where relevant common law does exist e legis 
lative purpose in creating an administrative agency 
break away from the sterility of the kind of law t 
from application of logic to solutions of problems 
generations. 

After more than twenty years, “law” does not necessat 
ily guide court decisions in reviewing ord . Federal 
Trade Commission. McFarland, Judicial Control the Fed 
eral Trade Commission and the Interstate Commerce Com 
mission (1933) 36, note: “The Congressional ide I reat 
ing the Federal Trade Commission was t ) ide an agen 
which would ‘build up a body of informat and of adminis 
trative law’ so that ‘gradually standards be estab 
lished that [would] be accepted and nstitute dle of 
business morals.’ But neither the rt t n 
missiol have de veloped a body of rules ] 4 
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to determination of subsidiary 
the legislature. Furthermore, 


in truth often a1 ints 


policy not anticipated by 


discretion of administrative bodies is by no means al- 
ways unfettered Some administrative agencies may 
have all the gui r decision that courts have, and 
more. They ma e a body of precedents they them- 
selves have creat 1 superior understanding of legis- 
lative standards reater familiarity with their own 


legislative regulations, better access to results of their 
own independent investigations and researches, knowl- 

I s of learning in which some of 
staffs of specialists for 


13 


edge in non-legal fie 
thei1 
consultation and research 
issuing tentative ers to be modified as circumstances 


members n be experts, 


opportunity to experiment by 
hay require 

ignores the pos- 
may 


The theory ipremacy Ol! law 
sibility that guid for admunistrative 


< decision 
judicial decision. 


to guide s tor 


sometimes be superior 


The choice is 1 essarily, as the theory of suprem- 
acy of law assumes, a choice between rule and discre- 
tion; it mav be between judges’ discretion and adminis- 
trators’ discretio1 lhe question often is not suprem- 
acy of law over retion but supremacy of judicially- 


created policy « administratively-created policy.” 


This is not t sert that the administrative is su- 
perior to the judicial. In the present stage of develop- 
ment of most of our administrative agencies, the con- 
trary is usually true. Frequently inferior quality of ad- 


f safeguards will call for sub- 
strative discretion and policy, but 


ministration o1 sence « 


ordination of ad 


1 








the reasons for tl re pragmatic and do not rest upon 
the theory of suy icy of law 
9. Jennings Report on Minister Powers (1932) 10 
Journal of Publ ministration 333, 339: “To say that 
‘the interpretation yritten documents, whether statutes, con- 
tracts, or will the trained legal mind,’ is to assert 
three fallacies first is that a statute ought to be inter- 
preted in the same as a contract or a will, with which it 
has nothing i f n except that it is in writing. The sec- 
ond is that a le mind is ‘trained’ to interpret legislation 
on subjects of w its possessor 1s entirely ignorant. And 
the third is that tutes are made for lawyers to interpret.” 
Morris é aw and the S 1 Order (1933) 264: 
“In Europear tries the emancipation from legalistic ra 
tionalism has taken the form of a revolt against the ancient 
dogma that a judg: un decide controversies growing out of 
mode rm conditic t lit ta the will fa le yislator who could 


not possibly have foreseen the complicated changes that time 

adherents of this school of Freie 
herche scientifique) insist, however, 
lawless jurisprudence. On 


the nsist that if judges avail themselves of the 


has brought about 
Rechtsfindung 

that they are not 
the contrary, 


nding for a 


material offered the social sciences, the interests of social 
security will be I] better protected - 
10. 2 Shar The Interstate Commerce Commission 
931 38 
Morris ( iw and the Social Order (1933) 264 
Observe that mmissions have means of studying the 
fect of the d of difying their attitude in ac 
cordance w enlarged experience, while our 
egulat t gues at the ial effects of the rules 
hat the work { 1 have no guide except reliance on 
p maxi 
1. Law g idge-made policy may have little 
common with law thought of as “the breath of God, the 
harmony of tl Hooke Ecclesiastical Polity, Book I, 
XVI 
12. Our the t variance with Dickinson’s conclusion: 
‘In Maitland’s pl e, the law is a seamless web. The law 
applicable te ( ase can therefore be pronounced only 
by a body which knows authoritatively, so far as is humanly 
possible, the whole of the law.” Dickinson, Administrative 
Tustice and the premacy of Law (1927) 124. Who can 
best determine what should be the law controlling the maxi- 
mum amount of poisonous spray on fruits—a legally trained 


f the Food and Drug Administration? 
a leading authority in taxation, 
that tax law should be developed independently 


judge or an expe 


Compare tl ws of 


‘ 1. 
wht elieves 





KENNETH CULP DAVIS 


The Theory of Separation of Powers 

The theory of separation of powers is habitually 
extended far beyond the limits within which Madison" 
and Story’ would have confined it. The result has 
been largely to obscure the theory’s intrinsic worth 
among clusters of half truths, such as the frequent 
assertions that all powers are definitively classifiable 
for all purposes into three rigid categories,’® that the 
three classes of powers can never in any combination be 
successfully blended,’® that legislative power cannot be 
delegated,’’ and that only courts may exercise judicial 
power.’® The most direct effect of the doctrine upon 
reviewability of administrative action is its imposition 
in some cases of minimum and maximum limits upon 
rather than as a part of our general substantive law, with a 
single appellate tribunal to review tax cases. Paul, Selected 
Studies in Federal Taxation (1938) 51. See Book Review by 
Carloss (1938) 52 Harv. L. Rev. 177. 

Compare also the French droit administratif. 

13. Madison, Federalist, No. XLVII (1788). 

14. Story on the Constitution (5th ed. 1891) c. VII 

15. That this is the whole truth is denied by such au 
thorities as Holmes, J., in Springer v. Philippine Islands, 277 
U. S. 189, 211 (1928); Cardozo, The Growth of the Law 
(1924) 132; Laski, Authority in the Modern State (1919) 71: 
Eastman, The Place of the Independent Commission (1928) 12 
Const. Rev. 95, 97. ; 

16. See note 15, supra. Interstate Commerce 
sioners, for example, would emphatically deny that this is the 
whole truth. 

17. EE... 


Commis 


Root, Public Service by the Bar (1916) 41 
A. B. A. R. 355, 368: “The old doctrine prohibiting the dele 
gation of legislative power has virtually retired from the 
field and given up the fight.” 

18. Cf. Borgnis v. Falk Co., 


147 Wis. 327, 133 N. W. 209 


(1911) 
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review of nonjudicial action.’* In none of its applica- 
tions or misapplications is the doctrine more highly 
artificial. 

The minimum limit relates only to cases involving 
claims that nonjudicial action has infringed constitu- 
tional rights.2° For example, whenever a public utility 
contends that an administrative order fixing rates for 
the future is confiscatory, a court must have jurisdic- 
tion to exercise independent judgment on all questions 
of law and fact.2* This result wholly ignores practical 
considerations such as personnel, safeguards, subject 
matter, specialization, and biases. No matter how in- 
competent or prejudiced a commission may be, if its 
inquiry is judicial because it “investigates, declares 
and enforces liabilities as they stand on present or past 
facts and under laws supposed already to exist,”** the 
reviewing court need not exercise independent judg- 
ment; but no matter how expert and impartial a com- 
mission may be, if its action is nonjudicial because it 
“looks to the future’2* a reviewing court must have 
power to exercise independent judgment. Whether 
or not courts should substitute their judgment for com- 
missions’ judgment should not depend upon such blind 
application of logic to an abstraction but should be gov- 
erned by comparative qualifications of judges and of 
administrators to decide the particular question.** 

The maximum limit upon judicial review results 
from the theory that separation of powers forbids con 
stitutional courts to exercise nonjudicial functions.*° 





19. The theory of separation of powers does not directly 
affect the extent of review of judicial action of administrative 
agencies, as it permits any degree of review, from complete 
administrative finality to trial de novo. Cary v. Curtis, 3 How. 
236 (U. S. 1845) (permitting complete finality on a tax ques- 
tion) ; Old Colony Trust Co. v. Com’r., 279 U. S. 716 (1929) 
(permitting direct review by constitutional courts of Board of 
Tax Appeals decision). 

Principles of due process affecting review of judicial 
action do not rest upon separation of powers, although the two 
concepts are closely interrelated. See Cushman, The Consti- 
tutional Status of the Independent Regulatory Commissions 
(1938) 24 Corn. L. Q. 13. 

20. Although having much in common with the Ben 
Avon doctrine, the doctrine of constitutional or jurisdictional 
fact does not rest upon separation of powers. See discussion 
infra, p. 778. 

21. Ohio Valley Water Co. v. 
U. S. 287 (1920); St. Joseph Stock Yards Co. v. United 
States, 298 U. S. 38 (1936). See also Baltimore & Ohio R. R. 
v. United States, 298 U. S. 349 (1936). But cf. United Gas Pub 
Serv. Co. v. Texas, 58 S. Ct. 483 (1938). 

22. Prentis v. Atlantic Coast Line Co., 211 U. S. 210, 
226 (1908). The New York Court of Appeals uses a differ- 
ent criterion. People ex rel. Central Park, N. & E. River Ry 
v. Willcox, 194 N. Y. 383, 87 N. E. 517 (1909). Numerous 
commentators disagree with the Prentis test and take the view 
that legislation “affects individuals in the abstract” but that 
“adjudication operates concretely upon individuals in their in- 
dividual capacity.” See Dickinson, Administrative Justice and 
the Supremacy of Law (1927) 21; Freund, Administrative 
Powers cour Wineenis and Property (1928) 15; Brown, The 
Functions of Courts and Commissions in Public Utility Rate 
Regulation (1924) 38 Harv. L. Rev. 141, 148-49: Fuchs, Pro- 
cedure in Administrative Rule-Making (1938) 52 Harv. L 
Rev. 259, 260-65. 

Separation of powers could be made more useful in this 
connection by defining judicial powers as those which courts 
are best qualified to exercise, and nonjudicial powers as those 
which courts are not well qualified to exercise. Differentia- 
tions along lines of the abstract and the concrete, or the 
general and the particular, do not necessarily do this. 

23. Prentis v. Atlantic Coast Line Co., 211 U. S 
226 (1908). 

24. United Gas Pub. Serv. Co. v. Texas, 58 S. Ct. 483 
(1938) is susceptible of interpretation as a recession from the 
Ben Avon doctrine. 

25. E.q.: Keller v. Potomac Elec. Power Co., 261 U. S. 
428 (1923); Postum Cereal Co. v. California Fig Nut Co., 272 


3en Avon Borough, 253 


210, 








The basic purpose of this is undoubtedly salutary, for 
withholding nonjudicial powers from courts would 
clearly be desirable if nonjudicial powers were defined 
as those for the exercise of which other agencies are 
better qualified than courts. Unfortunately, however, 
nonjudicial powers are not so defined; the usual cri- 
terion** for separating the judicial from the nonjudicial 
has little or no relation to comparative qualifications of 
courts and administrative bodies. Furthermore, sub- 
stance is glaringly subordinated to form by holdings 
that courts having power to revise nonjudicial orders 
of commissions act nonjudicially, but that courts which 
write opinions indicating in detail how commissions 
should revise their nonjudicial orders act judicially.” 
Consistent application of these artificialities would mean 
that whatever the practical need may be for a broad 
scope of review of action taken by unfit or subservient 
administrators, review must be limited if the action is 
nonjudicial.2* Of greatest significance, however, is the 
courts’ practice of applying these theories to some 
agencies and not to others.2® Adequate reason exists 
for conjecturing that the dialectics of judicial opinions 
often do not motivate courts in defining reviewability 
but constitute only convenient forms for expressing 
conclusions impelled by more pragmatic considera 
tions.®® 
The Theoretical Distinction Between Law 
and Fact 


Most existing formulae for judicial review are 
framed in terms of law and fact.** Judicial judgment 
U. S. 693 (1927); Federal Radio Comm. v. 
281 U. S. 464 (1930). But cf. Grubb v. 
Comm., 281 U. S. 470 (1930). 

26. See supra, note 22. 

27. E.g.: Federal Radio Comm. v. General Elec. Co., 281 
U. S. 464 (1930). ; 

See Merrill, Does “Legislative Review” by 








General Elec. Co., 
Public Utilities 


Courts in 


Appeals from Public Utility Commissions Constitute Due 
Process of Law? (1926) 1 Ind. L. J. 247, 254-56. 
28. Landis, The Administrative Process (1938) 150-51: 


“The conception that judicial review of administrative adjudi- 
cation and of administrative legislation should be assimilated 
to each other has yet to gain recognition. But the problem 
seems essentially to have the same core.” 

29. In Federal Trade Comm. v. Eastman Kodak Co., 274 
U. S. 619, 623 (1927), for instance, the Court declared that 
the Federal Trade Commission “exercises only the adminis- 
trative functions delegated to it by the Act, not judicial 
powers.” Yet, beginning with Federal Trade Comm. v. Gratz, 
253 U. S. 421 (1920), the Court has consistently substituted 
its judgment for that of the Commission and revised the 
Commission’s orders. When the Court found broad scope of 
review desirable for practical reasons, conceptualism did not 
stand in the way. 

30. Pound, The New Feudalism (1930) 16 A. B. A. J. 
553, 555: “Twistings of the watchwords and solving phrases 
of the past to meanings satisfying to the wants of today are 
among the staple modes of growth in law.” 

Eastman, The Place of the Independent Commission 
(1928) 12 Const. Rev. 95, 97: “The cataloging of the duties 
of an independent commission by tags representing the three 
traditional subdivisions of the Government is little more than 
an interesting mental exercise.” 

See also Henderson, Railway Valuation and the Courts 
(1920) 33 Harv. L. Rev. 902, 904. 

31. Various formulae range all the way from complete 
finality on all questions to trial de novo. A federal statute 
exemplifies one extreme: “All decisions rendered by the Ad- 
ministrator of Veterans’ Affairs . . . shall be final and conclu- 
sive on all questions of law and fact, and no other official or 
court of the United States shall have jurisdiction to review 
by mandamus or otherwise any such decision.” 48 Stat. 9 
(1933), 38 U. S. C. A. § 705 (1938 Supp.) Crowell v. Ben- 
son, 285 U. S. 22 (1932), the other extreme, requires inde- 
pendent judicial judgment and trial de novo. Intermediate 
degrees of review include independent judicial judgment on 
both law and facts without trial de novo; independent judicial 
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is usually substituted for administrative judgment on 
questions of law, but statutes and decisions commonly 
make administrative findings of fact conclusive “if sup- 
ported by evidence.” This results in use of the tradi- 
tional division of functions between courts and juries 
and of case law defining “fact” and “law” in jury cases.** 
Insofar as the distinction can in practice be drawn, it 
may afford a fundamentally sound basis for dividing 
functions between courts and juries, since juries are 
assumed to know no law. But the relation between 
courts and administrative bodies is not the same as 
that between courts and juries, and the differences are 
vital in defining reviewability. Unlike juries, adminis- 
trative bodies are often technically trained specialists 
in narrow fields, relying on large staffs for investiga- 
tion and research, creating law both by adjudication 
and legislation and correlating the two, interpreting 
statutes and determining subsidiary legislative policy, 
planning comprehensive programs of social or economic 
adjustment or regulation, initiating and prosecuting 
proceedings, and exercising broad discretion on ques- 
tions with which courts are not well qualified to deal. 
Other administrative agencies may be known to be 
incompetent, politically subservient, or unduly biased. 
To the extent that administrative bodies differ from 
juries the law-fact distinction as a basis for review- 
ability is artificial. 

Analytical separation of questions of fact and dis- 
cretion from questions of law involves more difficulty 
than most judicial opinions reveal.** Salmond’s defi- 
nition accords with popular conception: “[ Questions 
of law] are those falling within the sphere of pre-estab- 
lished and authoritative principle, while [questions of 
fact] are tho lose pert aining to the province of unfettered 
judgment on questions of lew, failings of fact final if sup- 
ported by the evidence, if not contrary to the evidence, if sup- 
ported by competent evidence, if supported by substantial evi- 
dence, if not contrary to great weight of the evidence, if not 
clearly erroneous, if record not wholly barren of evidence; ad- 
ministrative order final unless contrary to law; administrative 
order final unless unconstitutional or in excess of jurisdiction. 

Formulae must depend upon words and phrases which 
have no precise meaning, such as: law, fact, mixed questions 
of law and fact, discretion, policy, jurisdictional fact, consti- 
tutional fact, ordinary fact, evidentiary fact, ultimate fact, con- 
clusions, findings, inferences, erroneous, clearly erroneous, un- 
reasonable, arbitrary, capricious, contrary to evidence, great 
preponderance of evidence, substantial evidence, abuse of dis- 
cretion, statutory interpretation, power, wisdom, expediency. 

32. The classical discussion is Thayer, A Preliminary 
Treatise on the Law of Evidence (1898) c. V. 

Law-fact distinctions drawn for other purposes are also 
analogies, including pleading and restitution for mistakes of 
law and mistakes of fact. Cook, Statements of Fact in Plead- 
ing under the Codes (1921) 21 Col. L. Rev. 416; Restatement, 
Restitution (1937) §7. 

33. The word “fact,” literally interpreted, means an ex- 
ternal event or condition, and has nothing to do with applica- 
tion of law or of a legal concept. If the inquiry consists in 
part in applying a legal standard, then it can be only partially 
an inquiry into fact. Thus, the question whether the defendant 
was negligent involves two questions: what the defendant did, 
and whether what he did constitutes negligence. Only the first 
is literally a question of fact. To bring judgment to bear is 
either to exercise discretion or to invoke law. But the courts 
customarily do not use the term “fact” literally. It often in- 
cludes both exercise of discretion and application of legal 
concepts. Whether a rate is discriminatory is regarded as a 
question of fact although the only inquiry may be phrased: 
What, as a matter of law, constitutes discrimination in this 
situation? “Fact” is often synonymous with “discretion.” As 
a result, statutory interpretation may become fact, where legis- 
lative intent is that administrative agencies shall read mean- 
ing into vague phrases such as “just and reasonable,” “in the 
public interest,” “necessary or desirable.” See, for example, 
Pitney, J., in Manufacturers Ry. v. United States, 246 U. S. 
457, 481 (1918): “Whether a preference or advantage or dis- 








judicial discretion.”** A possible weakness in this defi- 
nition is that a court in creating law may not follow 
pre-established principle, and yet the question is one 
of law, not of fact or discretion. Dickinson’s definition 
seeks to avoid this difficulty: “Where the only ground 
which a court can give for its difference from the ad- 
ministrative body is limited to mere difference of opin- 
ion as to some matter or matters peculiar to the case 
. the difference is one of discretion, or ‘fact.’ 

Where the ground of difference between court and fact- 
finding body can be isolated and expressed as a general 
proposition applicable beyond the particular case to all 
similar cases, the court, if it holds the proposition one 
of sound law, must enforce it by overruling the ad- 
ministrative determination.”** Possibly preferable to 
either of these efforts is the conclusion of Isaacs that 
the distinction is futile and that “the classification is 
not one based on the nature of things but one based 
on a series of historical accidents. In other words, 
whether a particular question is to be treated as a ques- 
tion of law or a question of fact is not in itself a ques- 
tion of fact, but a highly artificial question of law.’’** 

Whatever the nature of the distinction between 
law and fact, it does not afford a proper basis upon 
which to mold reviewability. If a decision calls pri- 
marily for a broad legal knowledge in which courts 
excel, should absence of pre-established principle, 
within Salmond’s definition, prevent substitution of ju- 
dicial for administrative judgment? If the question 
calls for technical knowledge in a narrow field in which 
the particular administrators are in fact expert and im 
partial, should the court exercise independent judg 
ment merely because the question is a “general propo- 
sition” and not “peculiar to the case,” within Dickin- 
son’s definition? If artificialities resulting from histori- 
cal accidents having no relation to administrative law 
make the question either fact or law, as Isaacs sug- 
gests, should reviewability be determined accordingly ? 
The law-fact distinction is misleading in that it does 
not reflect comparative administrative and judicial 
qualifications to decide each question. 

To substitute judges’ judgment for the judgment 
of the Interstate Commerce Commission in exercising 
its vast discretionary powers would, for example, de- 
feat the purpose of Congress.** Yet, in exercising so- 
called discretionary powers the Commission is unde- 
niably developing a body of law. The principle of 
stare decisis is inapplicable to many orders and weak 
as to others, but the Commission often uses its own 
precedents as guides for decision.** The Commission 


crimination is undue or unreasonable or unjust is one of those 
questions of fact that have been confided by Congress to the 
judgment and discretion of the Commission.” 

34. Salmond, Jurisprudence (4th ed. 1913) 15. Compare 
Id. (7th ed. 1924) 77-78. 

35. Dickinson, Administrative Justice and the Supremacy 
of Law (1927) 168. 

36. Isaacs, The Law and the Facts (1922) 22 Col. L. 
Rev. 1, 11-12. 

37. 2 Sharfman, The Interstate Commerce Commission 
(1931) 357 et seq. 

38. Pittman, The Doctrine of Precedents and the Inter- 
state Commerce Commission (1937) 5 Geo. Wash. L. Rev. 
543, 579: “It is doubtful whether the Commission decides cases 
in a manner fundamentally different from that of traditional 
courts.” 

Compare Hyneman, The Case Law of the New York 
Public Service Commission (1934) 34 Col. L. Rev. 67, 104: 
“To the writer it seems fair to say that an important body 
of public policy has been formulated by the New York Public 
Service Commission and announced in its opinions and orders.” 

See also Hanft, Utilities Commissions as Expert Courts 
(1936) 15 N. C. L. Rev. 12, 14. 
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itself declares : “‘When a certain situation has been fully 
considered and a decision reached, that decision will 
ordinarily control in the absence of changed conditions 
both between the same parties and between other 
parties ; this, however, not as a matter of law, but as a 
matter of discretion.” Rules, principles, and stand 


ards which emerge from exercise of 


cretion constitute effective Jaw, but substitut 
for administrative judgment is frequen 
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39. The Cattle Raisers’ 
10 I. C. C. 83, 107 (1904) 
The doctrine of 


precedents make yle 





lip service 
ot in prac 
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ealism, not 
courts are 
explain by 


e oft Tact ; 
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predictability 


and uniformity, in addition to avoiding unnecessary duplica 
tion of decision; in some fields the development of the adminis 
trative process apparently will more and more evolve rules 
from principles and standard principles and standards 
from initially unguided discretion, just as the judicial process 
has done. 

40. See Pennsylvania Co United States. 236 U. S. 351 
361 (1915); Seaboard Air Line R United States, 254 
U. S. 57, 62 (1920); American Tel. & Tel. Co. v. United 


States, 299 U. S. 232, 236 (1 
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See also quotation from Sharfman, supra ne 
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One may reasonably argue that quality of ad: 


separation 


% powers, and thi law 
shall 
should control the extent 


distinction Now we attempt mstruc 


riteria that 





trative personnel should not be considered lefining 
reviewability ludge Cuthbert Pound persuasivel 
states this view: “Admitting, for the purpose f the 
irgument, that commissions are inferior in | 1p 
disinterestedness and impartiality to the murts, the 
people have the constitutional right to be badly gov 
erned and it is not for the courts to rem rdmi1 

strative inefficiency.’”44 The remedy nferi 

administration, it is said, is not judicial review, but 


improvement of administration, and judicial revi 


may even tend to prevent such improvement, for “re 





sponsibility is the great developer of men But ever 
recognizing the weight of this argument, we iv sti 
prefer to consider quality of administrati: te 
mining extent of reviewability Judge Rosenbert 
expresses the prevailing view: “ an unintelligent 
improperly equipped administrative body norant 


fundamental legal principles, may by its findings 


that one A » suffer 
according to the conceptions of jus 


Anglo-American peopl 


be entitled to have them reviewed.’’*® 


orders do such great injustice 


therefrom ought, 
ice which obtain among 


The custom of judicial decorum inhibiting frank 
discussion in formal opinions of calibre of individuals 


and the resulting habit 
of writing judicial opinions largely in terms theoret 
cal conceptions 


who man our various agencies, 


are 


by no means proof that existi 





practices have not been molded largely by pragmatic 
considerations Discerning judges will always strait 
to nullify unfairness caused by lack of administrativ 
thoroughness or competency. Neither the scopt 
of judicial review of Interstate Commerce Commissio1 
rrders nor continual disregard of Federal Trade ( 
nussion findings can be explained by theories abou 
supremacy of law, separation of powers, and the law 
fact distinction.*’ 

\ single sentence containing conclusions f1 
discrimination found can be held in law to be attributable t 
the appellants No finding by the Commission can pre 
vent the review of such questions.” Central R. R. v. Unite 
States, 257 U. S. 247, 256-57 (1921) Another xample 
Heath v. Wallace, 138 U. S. 573 (1891) in which the ‘ 
held that the question whether or not the statutory word 
“swamp and overflowed lands” included lands subject t 
odical overflow was a question of fact 

44. Cuthbert Pound, Constitutional Aspect f A ni 
trative Law, The Growth of Administrative Law 192 100 
130. See also Crownhart, J., concurring, in McCarthy v. I: 
dustrial Comm., 194 Wis. 198, 205, 215 N. W. 824, 826 (1927 
“But the compensation law plainly gives the Industrial Con 
mission jurisdiction to err.” 

45. Brandeis, J., concurring, in St. Joseph Stock Yar 
( v. United States, 298 U. S. 38, 92 (1936 

46. Rosenberry, Administrative Law and the Constitutior 
(1929) 23 Amer. Pol. Sci. Rev. 32, 42. 

See also Robson, Justice and Administrative Law (1928 

5-26 
47 Frankfurter Summation of the Conference (1938 


tA. B. A. J 
When I have 
Commerce 
their order 


285: “Judge Hough said in effect 
nterstate 
to sustair 


of the 


9R9 
me a case on review from 
Commission, almost instinctively I want 

When I have before me a case to review 


before 


Federal Trade Commission, almost instinctivel I want to 
reverse it.’” 

Landis, The Administrative Process (1938) 143-44: “If 
the extent of judicial review is being shaped, as I believ 








Ross Contest Essay SUBMITTED BY KENNETH CULP DAvIs 


NI 
SJ 
wn 





factual investigations may be more helpful than libraries 
of theorizing For example, Dodd declares: ‘The 
administration of the [workmen’s] compensation act 
in Illinois has been in turn good, indifferent, bad, and 
again good, as the result of political accident in the 
appointment of members of the Industrial Commission 
aa 
| that insurance commissioners of 
ther legal nor actuarial training nor 
previous insurance experience ;** the little weight ac- 
corded to these commissioners’ orders is not attributable 
to theories.°° Insurance commissioners’ annual salaries 
of $3,000 or less in eleven states are significant.®' “The 
\merican doctrine of judicial supremacy has its pecu- 


Patterson 
five states had 


niary side.” 
Popular election 
a third of the states sometimes produces politically- 
minded Short often prevent 
development of e> Of state utility commis- 
who retired between 1915 and 1929, 67% 
or less and only 10% eight years or 
y, less faith may be reposed in judg- 
commissioners of three states 


of public utility commissioners in 
Commissions tenures 
pertness. 
sioners 
served four years 
more.** Ordinaril 
ments of public 

who are paid less than $3,000 per year than in the con- 
clusions of Pennsylvania, New Jersey, and New York 


utility 


commissioners, ose annual salaries are $10,000 or 
more.*> Mr. Justice Frankfurter observed not many 
years ago: “It is grotesque to put the solution of public 


utility problems in the hands of commissioners who are 
paid $1,600 a year.”*® 

Paucity of available biographical data of commis- 
unfortunate. In the forty pages Sharfman 
devotes to personnel of the Interstate Commerce Com- 


sioners is 


mission may be read persuasive reasons for limiting 
judicial review.°7 Some other federal commissioners 
do not, in some respects, compare favorably with Com- 


iuppreciation of the qualities of expertness 
administrative may possess, important con- 


bv re ference t 3 
for decision that the 


sequences follow 

McFarland, Judicial Control of the Federal Trade Com- 
mission and the Interstate Commerce Commission (1933) 
176-77: “The more reasoned discussions of the whole problem 
of administrative justice in one way or another focus upon 
the adequacies of administrators The quality of the men 
who sit upon the Federal Trade Commission and the Inter- 
state Commerce Commission may furnish a clue to the very 


success f these 


rade and 


5 : ; - ° 
authoritative agencies tor 
It is apparently 


bodies as 


commerce 


different 


the regulation of 


lack of statesmanship in the Federal Trade Commission that 
explains some of differences.” 

48. Dodd, Administration of Workmen’s Compensation 
(1936) 800 

49. Patterson, The Insurance Commissioner in the United 
States (1927) 41 

50. Jd. at 501 the urt proceeded to hear expert 
testimony and determine for itself the safety of the proposed 
method of calcula tl reserve liability.” 

Id. at 40, not ‘A perusal of some ten volumes of 
these proceedings [National Convention of Insurance Commis- 
sioners] gives the writer the impression that not more than 
a dozen of the mmissioners really understand the details of 
their work.” 

51 Td. at 4¢ 

52 if at 48 

53. Mosher a Crawford, Public Utility Regulation 
(1933) 54-55 

54. Id. at 6 

55 Id. at 64 

56. Frankfurte The Public and Its Government (1930) 
i: = in the main, the public as well as the utilities have 


mediocre lawyers appointed for politi- 
looking to the public service commissions 
ing difficult problems of government, but 
political advancement or more profitable 
utilities.” Jd. at 114 
The Interstate Commerce 


from t 
cal considerati 
not as means f 
as opportunities 


suffered 


future associati vith the 
57 4 Sharif 


(1931) 9-48 


Commission 


merce Commissioners. Average tenure of Commerce 
Commissioners before 1935 was eight and a half years, 
of Federal Reserve Board members more than five 
years, of United States Tariff Commissioners more 
than four years, of Federal Trade Commissioners less 
than four years.** Sixteen of 28 federal commissioners 
who served more than eight years were Commerce 
Commissioners.®® Of 143 commissioners serving on 
eight federal agencies 75 had some legal training; of 
the 75, 27 were Commerce Commissioners. Thirty of 
the 143 had “published one or more books and most of 
these directly relate to the same general subject-mat 
ter with which the author had to deal as a commis 
sioner.””*' Five of 13 commissioners who had previously 
been state or county judges were Commerce Commis 
sioners, as were 11 of 18 who had served on state utility 
commissions.*® Commissionerships usually are not 
careers but interruptions in careers; promotions from 
state to federal commissions are the exception, and few 
commissioners attain their positions through promotion 
from commission staffs.®* 

The sweeping generalization, often made, that 
members of administrative bodies are experts as com 
pared with judges is accurate only in the sense that 
administrators by reason of specialization may be more 
familiar with particular subject matter. However 
technical a problem may be, intelligent and trained 
judges having little initial specialized knowledge may 
often muster greater expertness than second-rate 
administrators having technical experience but lacking 
ability and training required for comprehending rele- 
vant principles of justice.” 

Variation in personnel of state and federal agencies 
is too wide for broad generalization. Landis was not 
thinking of weaker agencies in asserting: “Interpreta 
tion of sociological and economic data flourishes less 
happily in the over-heated atmosphere of litigation than 
in the calm of scientific inquiry.”* But one wonders 
whether the Bar Association Committee’s reply is not 
an overstatement: “The professed ideal of an inde 
pendent commission of experts above politics and 
reaching scientific results by scientific means, has no 
correspondence with reality.’’® 

Each agency must be studied separately; review 
ability should vary as quality of personnel varies. 


58. Herring, Federal Commissioners (1936) Appendix K 

59. Ibid. 

60. IJd., Appendix C. 

61 Td. at 112. 

62. Jd., Appendix H 

63. Id. at 44. 

64. Compare Allen, Bureaucracy Triumphant (1931) 67: 
“Where any considerable issue is at stake, it is far more im 
portant to bring to bear a trained judicial faculty than a par 
ticular kind of specialized virtuosity: for, while the judicial 
faculty does not necessarily accompany expert proficiency, it 
is inherent in the trained Judge’s function that he should be 
able to address his mind to problems of all kinds, whatever 
technical elements they may contain.” 

Report of Special Committee on Administrative Law, 
American Bar Association, Advance Program (1938) 134, 148: 
“There is no such uniform guarantee of training for their 
tasks as there is in the case of judges taken from the bar.” 


65. Landis, Business Policy and the Courts (1937) 27 
Yale Review 235, 237. 

Compare Fosdick, xxvi The New Republic 150, 152 

(1921): “. the harness-maker who was commissioner of 


. the typesetter who was com 
the barber who was com 
the undertaker who 


” 


streets and bridges in Houston. . 
missioner of finance in Lynn 
missioner of public utilities in Topeka .. . 
was commissioner of health in Jersey City. 
66. Report of Special Committee on Administrative Law, 
American Bar Association, Advance Program (1938) 134, 162, 
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Summary administrative action, without a hearing, 
hardly deserves the same weight in a reviewing court 
as thoroughly considered decisions of judicially-minded 
commissions whose procedure includes formal hearing 
before a trial examiner, written intermediate report of 
the examiner, presentation to the commission of oral 
argument and written briefs on exceptions to the report, 
express findings of fact, and written opinion drawing 
upon the commission’s own reported decisions and upon 
decisions of courts as authorities.” Various state and 
federal agencies afford virtually all degrees of protec- 
tion through procedural safeguards.” 

Political susceptibility likewise varies widely. 
“Legislative agencies, with varying qualifications, work 
in a field peculiarly exposed to political demands. Some 
may be expert and impartial, others subservient.”® 
Judicial independence is deeply rooted in centuries of 
tradition, and “it is still the courts which stand out as 
the exemplars of the tradition of independence and im- 
partiality.""° True, some agencies are rapidly achiev- 
ing a judicial atmosphere. But administrative lobbying 
is not unknown.” Agencies issuing legislative regula- 
tions are usually more susceptible to outside pressures 
than those whose functions are limited to adjudication.” 
Independent commissions are more likely to be impar 
tial than bureaus of departments under the thumbs of 








67. Brandeis, J., concurring, in St. Joseph Stock Yards 
Co. v. United States, 298 U. S. 38, 81 (1936): “[The Court] 
has noted the distinction between informal, summary adminis- 
trative action based on ex parte casual inspection or unverified 
information, where no record is preserved of the evidence on 
which the official acted, and formal, deliberate quasi-judicial 
decisions of administrative tribunals based on findings of fact 
expressed in writing, and made after hearing evidence and 
argument under the sanctions and the safeguards attending 
judicial proceedings.” 

Frankfurter, The Task of Administrative Law (1927) 
75 U. of Pa. L. Rev. 614, 618: “These safeguards largely de 
pend on a highly professionalized civil service, an adequate 
technique of administrative application of legal standards, a 
flexible, appropriate and economical procedure (always re- 
membering that ‘in the development of our liberty insistence 
upon procedural regularity has been a large factor’), easy 
access to public scrutiny, and a constant play of criticism by an 
informed and spirited bar.” 

68. Patterson, The Insurance Commissioner (1927) 509 
“Tt should be constantly borne in mind that the statutes fre- 
quently do not throw any procedural safeguards about the 
commissioner’s official acts, and that his decisions are often 
reached informally.” 

69. St. Joseph 
U. S. 38, 52 (1936). 

70. Chief Justice Hughes, addressing American Law In 
stitute, May 12, 1938, as reported in 5 U. S. Law Week 1119, 
1120. 

71. Herring, Public Administration and the Public In 
terest (1936) 147: “There cannot be the slightest doubt that 
great pressure was exerted upon the Federal Power Commis- 
sion and that the commission was forced to give way to this 
administrative lobbying. Abundant proof of this was uncov- 
ered by the Senate investigation in 1930.” 

Id. at 116: “Congress, instead of striving to strengthen 
the independence of the [Federal Trade] commission, has ac- 
tually hampered its development A former commissioner 
[Abram Myers] testifies that ‘Senators who would not think 
of seeking to influence a court . . . have no compunction about 
stalking the halls of the commission and offering ex parte ar- 
guments. It is not uncommon for the commission to be 
under fire in the Senate for exercising its powers too gingerly 
and in the House for daring to use them at all.” 

See also Herring, Politics and Radio Regulation (1935) 
13 Harv. Bus. Rev. 167. 

72. Observe the sharp cleavage of opinion between Van 
derbilt and Landis on the question whether the administrative 
should “align its objectives with those pursued by the exec- 
utive.” Vanderbilt, The Place of the Administrative Tribunal 
in Our Legal System (1938) 24 A. B. A. J. 267, 272; Landis, 
The Administrative Process 


Stock Yards Co. v. United States, 298 


(1938) 104 





Procedural Safeguards and Political Susceptibilities 











political officers.** Even independent agencies may be 
unduly influenced by those in the executive and legis- 
lative departments who control the agency’s expendi- 
tures and powers."* Executive and legislative officials 
may even interfere directly."* Insecurity of tenure is 
sometimes perceptible in results of cases."* Appoint- 
ments are often political; reappointments unfortunately 
do not always depend solely upon ability and impar- 
tiality.7* Elective administrative officials, of course, are 
even more likely to be subservient. Dodd sums up 
this aspect of workmen’s compensation administration : 
“Political influences . . . have been ever present 
Unfortunately the states of this country have not yet 
built up a tradition of a permanent official personnel 
even in the fields of governmental activity which ought 
to be remote from political influences. Under condi- 
tions actually existing it is desirable to have a 
judicial review of administrative determination of com- 
pensation claims. . .”7* Of course, such observations 
may be inapplicable to many federal and to some state 
tribunals. 

Security of the administrative process sometimes 
seems imperiled by combination of prosecuting and 
judging functions.*”® A few critics apparently ignore 
separation of functions in internal organization; even 
so, real dangers of informal consultation or coopera- 
tion between two divisions of the same agency do 
exist.*° Delegation of adjudicating functions to subor- 
dinates is increasingly common." If no one but “review 

73. Id. at 29: “A sharp contrast can be drawn between 
the administration of the stock exchanges and those exchanges 


dealing in commodities.” 
74. Id. at 60 


_ 75. Hayes and Ruff, The Administration of the Federal 
Food and Drugs Act (1933) 1 Law and Contemp. Prob. 16, 
22 et seq., telling the story of executive control of Dr. Harvey 


W. Wiley’s crusade. 

For an account of executive control of the Tariff Com 
mission, see Commissioner Costigan’s letter to Senator Robin- 
son, 69 Cong. Rec., part 5, 70th Cong., ist Sess., 4733-35 
(1928): “Thus two of the Commissioners who had scienti- 
fically discharged their duties in the sugar investigation were 
eliminated.” 

Compare 2 Sharfman, The Interstate C 
mission (1931) 452-77. 

76. Cf. Herring, Federal Commissioners (1936) 71: “The 
fact is inescapable that many commissioners retire from service 
because they are no longer acceptable to the administration in 
power.” 

77. Dodd, 
(1936) 799 

78. Id. at 404. 

79. Guthrie, Public Service Commissions (1928) 14 
\. B. A. J. 359. 360; Henderson, The Federal Trade Commis 
sion (1925) 328-29: “The Commission has not been able to 
overcome the handicap of a procedure which makes it both 
complainant and judge. 3 

80. Id. at 84: “Inevitably in an organization of several 
hundred men there will be personal friendships, and a feel 
ing of group loyalty, which will make it almost impossible to 
preserve at all times the impartiality of a court trial.” 

Vanderbilt, The Place of the Administrative Tribunal 
in Our Legal System (1938) 24 A. B. A. J. 267, 269: “Not 
so long ago a distinguished general counsel of one of these 
newer agencies admitted that it was very difficult to prevent 
the men in the complaint division from confiding at lunch or 
after hours to the men in the trial division just who ‘the lugs’ 
really were.” 

81. E.g.: Madden, Administrative Procedure: National 
Labor Relations Board (1939) 45 W. Va. L. Q. 93, 96: “During 
the past three years the Board has issued some 1200 decisions 
At the present time there are several hundred cases pending 
before the Board for decision. The average record in each 
case is well over 1,000 pages. It can readily be seen from 
these figures that the Board members themselves cannot ex- 
pect to read the records. In making its decisions the Board 
therefore avails itself of assistants known as review attorneys 
who are under the direction of an assistant general counsel 
and a group of supervisors. The review attorneys analyze 


ymmerce Com 
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Ross Contest EssAy SUBMITTED BY KENNETH CULP Davis 





777 





attorneys” reads the record, the decision is made either 
by commissioners unfamiliar with details or by anony- 


mous subordinates. Volume of business necessitating 
delegation also implies lack of time for thoroughness.** 
A practically important safeguard against careless or 
hasty action is the writing of opinions giving reasons 
for results ; delegation of opinion writing, however, par- 
tially defeats this safeguard.** But delegation may be 
preferable to giving no reasons. Landis suggests that 
failure to write opinions “was in part responsible for 
the unfortunate encounters that the Federal Trade 
Commission for years had with the courts.’** Another 
check, effective only through written opinions, is criti- 
cism by a “trained profession to whose opinion the 
judge as a member of the profession is keenly sensi- 
tive.”*® Mere opinion of associates may be effective.*® 
Formal opinions aiso invite stare decisis; desire for 
consistency is an important safeguard.*? Some protec- 
tion is afforded by plurality of adjudicators, for, as 
Cardozo observed, their “eccentricities . . . balance one 
another.”** Other considerations include extent of 
reliance upon information not of record,*® practices con- 
cerning rules of evidence,®° and administrative appeal 
or internal organization which amounts to administra- 
tive appeal.” 

All these political susceptibilities and procedural 
safeguards, or lack of them, should be considered in 
determining reviewability. Each agency must be 
studied separately and reviewability molded accord- 
ingly. 

Nature of Subject Matter 

Reviewability often depends in part upon nature 
and importance of issues, adaptability of the judicial 
process, and distinctions between rights and privileges 





the evidence, inform the Board of the contentions of all parties 
and the testimony relating thereto, and make initial drafts 
of the Board’s findings and order.” 

82. Landis, The Administrative Process (1938) 105: “The 
members of an administrative agency rarely have the time and 
opportunity for thoroughly scrutinizing a record and coming 
to their own conclusions as to what it establishes.” 

83. Robson, Justice and Administrative Law 
204-10. 

Opinion writing is one of three “principles of natural 
justice” considered in the Report of the Committee on Minis- 
ters’ Powers 

84. Landis, The Administrative Process (1938) 105-06. 

See criticism in Henderson, The Federal Trade Com- 
mission (1925) 334. 

85. Report of Special Committee on Administrative Law, 
American Bar Association, Advance Program (1938) 134, 149. 

86. McClintock, The Administrative Determination of 
Public Land Controversies (1925) 9 Minn. L. Rev. 420, 638, 
646: “The organized opinion of men who have devoted years 
to a study of the special field involved must have tremendous 
weight.” 

87. Robson, 
189-95. 

88. Cardozo, The Nature of the Judicial Process (1921) 
177. 

89. Robson, Justice and Administrative Law (1928) 79. 

90. Stephens, Administrative Tribunals and the Rules of 
Evidence (1933) 103: “It is submitted that even the expert 
commissioner should receive hearsay sparingly, should not 
deny himself the testing value of cross-examination, and should 
be willing to introduce what he acts upon.” 

91. The Securities and Exchange Commission’s General 
Counsel has recently observed: “In a real sense he [the trial 
examiner] is becoming a lower administrative tribunal, and the 
regulatory authority is itself in fact, if not in theory, becom- 
ing a tribunal of second instance.” Lane, Address before As 
sociation of American Law Schools, Dec. 30, 1938, mimeo- 
graph, p. 7. 

Administrative appeal is afforded for exclusion of aliens 
but not for expulsion. Van Vleck, The Administrative Control 
of Aliens (1932) 142. 


(1928) 


Justice and Administrative Law (1928) 








and between ordinary facts and constitutional or juris- 
dictional facts. 

Dickinson asserts: “The general statement may be 
hazarded that the readiness of the courts to review 
tends to vary strongly with the size of the property 
interests at stake.”®*? Perhaps one should add that life 
and liberty sometimes outweigh property interests.” 
Possibly the billions invested in utility properties par- 
tially explain the Ben Avon decision; magnitude of 
interests frequently justifies taking advantage of the 
added security afforded by the more cumbersome judi- 
cial process. The relative unimportance of some issues 
decided by the Comptroller General in reviewing 
accounts, of the Board of Labor Review in the Public 
Works Administration,®® and of the National Railroad 
Adjustment Board in construing trade agreements®* 
calls for finality. Mr. Justice Frankfurter has pointed 
out the “nonsense” of judicial review of the question 
whether tomatoes are fruits or vegetables under a 
Tariff Act.** The importance of an alien’s admission 
or exclusion is slight when compared with deportation 
of an alien who is established in business, who owns his 
home, whose wife and children are native-born, whose 
ties with the old country have long been severed ; judi- 
cial review is molded accordingly.* Similarly, revoca- 
tion of licenses to engage in businesses or to practice 
professions may involve greater interests than initial 
grant or denial of licenses. Judicial review may be 
more extensive where a penalty is imprisonment than 
where it is a small fine.” Broadly speaking, regulatory 
activities of government usually involve more important 
interests than service activities.* 

Adaptability of the judicial process may sometimes 
be decisive. Determining whether a claimant for work- 
men’s compensation is malingering or whether an alien 
suffers from loathsome disease calls for medical exami- 
nation, not for ponderous legal machinery. Simplicity 
of administrative procedure, making for prompt and 





92. Dickinson, Administrative Justice and the Supremacy 
of Law (1927) 67. Compare Chicago, M. & St. P. Ry. v. 
Tompkins, 176 U. S. 167, 172 (1900). Perhaps notions of rela- 
tive importance of issues partially explain the doctrine of 
affirmative and negative orders. Procter & Gamble Co. v. 
United States, 225 U. S. 282 (1912); Newport Elec. Corp. v. 
Federal Power Comm., 97 F. (2d) 580 (C. C. A. 2d, 1938). 

93. Brandeis, J., concurring, in St. Joseph Stock Yards 
Co. v. United States, 298 U. S. 38, 77 (1936): “The second 
distinction is between the right to liberty of person and other 
constitutional rights. . . . A citizen who claims that his liberty 
is being infringed is entitled, upon habeas corpus, to the op- 
portunity of a judicial determination of the facts... . But a 
multitude of decisions tells us that when dealing with property 
a much more liberal rule applies.” 

See especially Ng Fung Ho v 
(1922). 

94. Blachly and Oatman, Administrative Legislation and 
Adjudication (1934) 150. 

95. Id. at 132. 

96. Garrison. The National Railroad Adjustment Board: 
A Unique Administrative Agency (1937) 46 Yale L. J. 567. 

97. Frankfurter, Summation of the Conference (1938) 24 
A. B. A. J. 282, 285. 

98. Compare United States v. Ju Toy, 198 U. S. 253 
(1905) with Ne Fune Ho v. White, 259 U. S. 276 (1922). 
In addition to the difference in importance between exclusion 
and expulsion, quick disposition of cases is essential for exclu- 
sion but not for expulsion. See Van Vieck, Administrative 
Control of Aliens (1932) 27-32. 

99. Compare Wong Wing v. United States, 163 U. S. 
228 (1896) with Passavant v. United States, 148 U. S. 214 
(1893) and with Oceanic Steam Navigation Co. v. Stranahan, 
214 U. S. 320 (1909). 

100. See the distinction between control and service ac 
tivities drawn by Robson in testifying before the Committee 
on Ministers’ Powers, Minutes of Evidence (1932) 52. 


White, 259 U. S. 276 
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inexpensive action, is often of primary importance, 
and excessive review may tend to cause administrators 
to formalize their procedure and to apply technical rules 
of evidence, with the result that parties can no longer 
represent themselves but must employ counsel even in 
cases not reviewed by courts.’ For some questions 
investigators instead of trial examiners or judges are 
needed; an example is the Securities and Exchange 
Commission’s experience with allegations of injuries 
resulting to businesses from disclosure of information 
concerning cost of goods sold.'°* Again, review is 
sometimes virtually useless; harm done by issuance of 
stop orders against distribution of securities cannot be 
undone by any court.’°? The judicial process does not 
lend itself to substitution of judgment on such questions 
as distribution of assigned cars for bituminous coal 
mines.’°* Indeed, many questions decided by 
courts on the basis of expert testimony probably may 
better be decided by administrators who are themselves 
experts. 

Many cases relying upon nature of issues in defin 
ing reviewability involve the distinction between right 
and privilege. Because the recipient of a bounty has 
less reason to resort to courts than one whose business 
is regulated or whose property is taken, the assertion 
is often made that some administrative determinations 
of matters of privilege are conclusive The soundness 
of the general distinction between right and privilege 
is unquestioned, but the distinction may easily be car 
ried so far as to become unreal. The categories shade 
into one another, and account must be taken of the 
borderland. Pensions for veterans,’°* unemployment 
compensation,’ land grants,'®* relief awards,'®® and 
admission of aliens'’® are probably all readily classifiable 
as privileges, and judicial review is accordingly re 
stricted. Most questions of regulation of business'™ 
involve legal rights and judicial review is relatively 
broad. But what of suits against governments for torts 
or for goods or services rendered,’'? postal regula 
tions,""* deportation of aliens,’** licenses to engage in 
businesses and professions,’*® workmen’s compensation 
for federal employees,’’® old age insurance from a fund 
to which an employee has contributed,’’’ importation 
of foreign goods ?"** Even if these matters are properly 
denominated privileges, they are not clearly in the 
nature of bounties and their grant or denial is frequently 
as important as the disposition of so-called vested 
rights. More accurate than the usual assertion that 


now 


101. Dodd, Administration of Workmen’s Compensation 
(1936) 383-84 

102. Landis, The Administrative Process (1938) 42-45. 

103. Jd. at 108 

104. Assigned Cars for Bituminous Coal Mines, 80 I. C. C 
520 (1923); The Assigned Car Cases, 274 I S. 564 (1927): 
2 Sharfman, The Interstate Commerce Commission (1931) 
120 et seq 

105. United States ex rel. Milwaukee Soc. Dem. Pul 
Co. v. Burleson, 255 U. S. 407 (1921). 

106. United States v. Williamis, 278 U. S. 255 (1929) 

107. New York Labor Law (Supp. 1938) § 510, subd 

108. Louisiana v. Garfield, 211 U. S. 70 (1908) 

109. Borreson v. Dept. of Pub. Welfare, 368 Ill. 425, 14 
N. E. (2d) 485 (1938). 

110. United States v. Ju Toy, 198 U. S. 253 (1905) 
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reviewability of questions of privilege should be rela 
tively restricted is the statement that as the strength or 
weakness of the element of privilege in any question 
varies, so should reviewability vary. 

Discussion of nature of issues should not overlook 


the doctrine of so-called jurisdictional and constitu 
tional fact, although its importance may, perhaps, be 


somewhat overrated.''® Of vital significance is the prac 
tice of applying it to some administrative decisions and 
not to others.**° This practice proves that the 
as applied in any case is only the embodiment of con 
clusions reached on other grounds and does not 
tute an analytical process whereby necessity of trial 
de novo in court may infallibly be found 
but not always, the doctrine provides a convenient for 


] + 
aoctrine 


Sometimes, 


for expressing a conclusion that scope of reviewabil 
should be wide. Its appropriateness in each case must 
depend not upon logical analysis but upon personnel 
safeguards, subject matter, specialization, biases. T] 
the doctrine cannot stand alone is borne out by Dickin 
son’s convincing demonstration that “substantially all 


issues of importance committed to the decision of ad 
ministrative 


1 


tribunals and which affect personal 
property rights are .. . capable of being translated into 
99421 


issues of constitutional fact. 
Specialization of Judges and of Administrators 


Reviewability of important decisions of our best 
developed agencies, such as the Interstate Commerc 
Commission, often cannot be determined by the for¢ 
going considerations concerning inferior administra 
tion or unimportance of issues. Must we to tl 
agree with Landis’ assertion that rejecting th 
distinction “leaves nothing upon which to bas: 
sophy as to the appropriate spheres of admini 
and judicial activity” ??** 

Supervisory review of important de 
always desirable to satisfy the need for checl 
lance “as a stabilizing or cautionary force.”* Judge 
Rosenberry truly declares: “In the estimation of 
lish-speaking people generally, a right of review is no 
sacred than the right to be heard 
instance.”"*4 The troublesome question 
defining the extent of independent judicial inquiry 

Substitution of judicial for administrative judg 


is extent 


law-tact 


less in the 


col 


119. The doctrine did not originate with Crowell v. Ber 
285 U. S (1932), but it has been known to the 
See, e¢.g., Terry v. Huntington, Hardres 480, 


son, 22 
for centuries 
145 E. R. 557 (1668). 

120. For example, whether or not Ju Toy was a native 
born American was an issue of constitutional fact, but the Court 
did not require exercise of independent judicial judgment. Ju 
Toy v. United States, 198 U. S. (1905). Similarly, 
where a rate is reduced because of a finding of discriminatior 
if the finding is wrong the order will deny due process; an 
sue of constitutional fact is therefore involved, but neither inde 
pendent judicial judgment nor trial de novo is ired. Manu 
facturers Ry. v. United States, 246 U. S 1918 
Swayne & Hoyt, Ltd. v. United States, 
(1937). Since assessment of property for tax purposes at 
han its true value would deny due process, 
question of constitutional fact, but courts wi 
their judgment. Phillips v. Com’r., 283 U. S. 589 

121. Dickinson, Crowell v 


On 
253 


requ 
457, 481-82 


300 > 97 


value becomes a 
r ; 


Benson: Judicial R 
\dministrative Determinations of Questions of “Ci 
Fact” (1932) 80 U. of Pa. L. Rev. 1055, 1078. See 
inson, Administrative Justice and Supremacy of Law 
09-13. 

122 Landis, The 

23. McFarland, Judicial Control of the Federal Track 
Commission and the Interstate Commerce ( 
36-7. Of course, adequate administrative appeal may sometin 
satisfy this need 

124. Rosenberry, Administrative Law and the ( 
(1929) 23 Amer. Pol. Sci. Rev. 32, 41 


Administrative Process (1938) 14¢ 


ommiussion (19 





“onstitution 











Ross Contest Essay SUBMITTED BY KENNETH CuLp Davis 





779 





ment should 
the administrative body and of the court to decide each 
relative training, experience and spe- 


question—upon 
cialization of judges and of administrators. Judges are 


not well qualified to decide many questions, whether 
law or fact, confronting the Federal Communications 
Commission, the Bureau of Entomology and Plant 


Quarantine, 
commission 


rd of pharmacologists, a public service 
Judicial review should be no more than 


supervisory wherever detailed knowledge of technical 
problems is requisite. The same may be true of ques- 


tions of policy relating solely to narrow fields of ac- 
questions involving ethical judgment 
superior training and experience. 


tivity.’*° But 


courts usually have 


Courts are masters in @ priori reasoning, in analysis of 
precedents dition and theory, in broad philoso- 
phies of government, as well as in the common law 


itself.°7 Administrative agencies are sometimes masters 
in study of social conditions, in widespread factual in- 


vestigations, in comprehension of disciplines other than 


law, and even in interpreting legislative will in basic 
statutes. Judges in large measure still specialize in 


alls the analytical, historical and philo- 
inistrators are frequently the experts in 
This is probably what 


what Pound 
sophical ; 
many aspects of the sociological. 
the British Committee on Ministers’ Powers meant in 
reporting that questions of “the law of the land” but 
not questions of “policy” should be reviewable.’** 

In constitutional interpretation, as to both substan- 
tive and procedural questions, courts, not _administra- 





125. Opinions may, of course, differ widely as to compara- 
tive qualifications of judges and administrators to decide many 
questions \n interesting point ot view concerning compara- 
tive qualifications in the field of labor relations is the following: 

.no one reads the decisions of those boards [National 


first National Labor Relations Board] can 
wisdom in those decisions than in 


Labor Board 


doubt but that there is more 
the fifty year licial handling of this subject in the past.. 
[hose decisions exhibit a more scientific approach to the sub- 
ject and a better consciousness of what the problems are.” 
Landis, The Implications of Modern Legislation to Law Teach- 
ing, Handbook, Association of American Law Schools (1934) 
122, 125 

126. Il ring the Gratz and Curtis Publishing Co. 
cases, Henderson declares: “All questions of economic or busi- 


and there 
Commerce 
not 


ild thus be for the court to decide, 
is in the case of the Interstate 
‘administrative questions’ which are 


ess judgment 
would not be, 
(ommiusson, a range oO 


as there 


in the strict uc stios 1s of fact, but which are so peculiarly 
within the mpetence of the administrative tribunal that its 
onclusions, witl reasonable limits, are respected by the 
ourts.” Hend The lkederal Trade Commission (1925) 
102 

12 Franl \dministrative Law in the United States 
(1934) 8 Tulane L. Rev. 483, 502: “There exists, then, a need 
for technical skill that the judiciary does not possess ; moreover, 
the power of the judiciary over the solution of technical prob- 
lems, with the purpose of affording the traditional safeguards 
of appellate judicial determination, 1s, under modern conditions, 
an illusive safeguard, not as satisfactory as the give and take 
of the experts themselves, sharing competence equally, even 


though de ncient 


understanding.’ 


erhaps, in generalizing and in philosophical 
But see the criticism of this view by the Spe- 


cial Committees Administrative Law, American Bar Associa- 
tion, Advance Program (1938) 134, 148. 

128. Report of Committee on Ministers’ Powers (1932) 
73, 97-98. The American Bar Association’s Special Committee 





also recognizes the category of “policy”: “Judicial review 
should be so limited as to insure...the three foregoing require- 
ments, without substituting...declarations of policy...by a 
ourt for urations committed by law to administrative 
agencies.” e Program (1938) 134, 164 

Prot he frequent inseparability of law and policy 
is no sufficient ection to this general division. Law is usu- 
ally made up of many ingredients, of which policy is one, and 


where the element of within a specialized field predomi- 


qualifications may some- 
and review should accordingly be 


policy 


administrators’ 
of judges, 
!pervisory. 


nates in any question 
times surpass tl 
no more than 





depend upon comparative qualifications of 


Trade Commission, 





tive bodies, are the experts. Constitutional interpre- 
tation calls for breadth of vision more than for 
specialization, for understanding of political and eco- 
nomic philosophies more than for narrow factual 
investigations, for insight into governmental ends and 
practices generally more than for detailed knowledge in 
a particular field. The real reason for exercising inde- 
pendent judicial judgment on questions of constitutional 
law’*® is thus pragmatic; it does not rest upon concep- 
tualism. Similarly, courts probably should substitute 
their judgment on all questions of administrative juris- 
diction. True, if jurisdiction depends upon statutory 
interpretation the legislature’s meaning must often be 
found by reference to ends to be served, and admini- 
strators are usually the experts as to those ends. But 
various agencies may occasionally work at cross pur- 
poses and questions of jurisdiction may involve not 
merely the one field in which administrators are experts 
but the relation of that field to other fields. Courts, 
with their broader vision, may therefore best fix the 
outer limits. “A technical agency dealing constantly 
with a highly specialized class of problems is always in 
danger of losing its sense of proportion at the points 
where its narrow field impinges on wider problems.”**° 

Difficulty, even occasional impossibility, of ascer- 
taining whether court or commission is better qualified 
to decide a particular question is not in all respects 
disadvantageous. A definite formula for automatic and 
universal application is undesirable.’** Flexibility is 
needed to give effect to imponderables and to avoid 
embarrassment from too much judicial frankness in 
considering comparative qualifications. Our present 
need is “to satisfy the demands for a creative philosophy 
that seeks a basis upon which to allot law-making by 
adjudication as between courts and administrative.”'** 

Judicial and Administrative Biases 

Both the greater security of judicial over admini- 
strative adjudication and the superior effectiveness of 
administrative bodies over courts in carrying out 
broad legislative policies are commonplace. The con- 
troversy over administrative finality therefore usually 
reflects a deeper conflict—that between private rights 
and social objectives.*** The primary business of courts 
is to decide controversies involving private rights, not 
to further legislative policies. Administrative bodies 
are often created for the purpose of achieving social 
objectives. Sometimes, therefore, courts and admini 
strative bodie S represent ¢ opposing interests."** Further- 





129, This ‘does not include so-called constitutional fact 
See discussion supra, p. 778. For reasons stated above, the arti 
ficiality of the law-fact distinction does not extend to the dis 
tinction between constitutional law and constitutional fact. Of 
course, drawing the distinction may often be far from easy; to 
analytical difficulties resort to pragmatic considerations 
may frequently be necessary. 


solve 


130. Dickinson, Judicial py I of Official Discretion 
(1928) 22 Amer. Pol. Sci. Rev. 275, 275 

+ 31. Frankfurter, The Task of | Law (1927 
75 U. of Pa. L. Rev. 614, 619: “In administrative law we wo 


dealing pre- eminently with law in the making; with fluid tend- 
encies and tentative traditions. Here we must be especially 
wary against the danger of premature synthesis, of sterile gen- 
eralization unnourished by the realities of ‘law in action.’” 

132. Landis, The Administrative Process (1938) 146. 

133. Of course, this element of relative biases is important 
only with respect to some agencies. It probably plays little or 
no part in reviewability of decisions of the Postmaster- General, 
the General Accounting Office, the Immigration Bureau, the 
Land Office. It is of greater consequence with respect to agen 
cies such as the National Labor Relations Board, the Federal 
the Federal Power Commission, the Com- 
modity Exchange Administration. 

134. McFarland, Judicial Control of the Federal Trade 
Commission and the Interstate Commerce Commission (1933) 
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more, certain practical facts emphasize this cleavage. 
Judges, influenced by legal training toward conserva- 
tive thought and accustomed through experience as 
advocates at the bar to favoring interests of property, 
often manifest a bias (whether proper or improper is 
not the question) in favor of protection of private rights 
against governmental interference.*** Administrators, 
frequently chosen because of sympathetic interest in 
policies behind comprehensive statutes, usually show as 
clear a bias’** in favor of achievement of legisl ative pur- 
poses, sometimes even to the extent of manifesting im 
patience with private interests.” 

Emotions in waging the controversy over admini 
strative finality are aroused less by differences of opin- 
ion concerning relative merits of judicial and admini- 
strative processes than by differing political faiths as to 
desirability of certain governmental policies. Those 
opposed to particular statutory schemes emphasize 
private rights and favor broader review than those who 
are imbued with legislative objectives and who accord- 
ingly stress administrative efficiency. 

Because these two opposing philosophies are 
widely adhered to, the American democratic ideal 
probably requires that neither should prevail to the 
extinction of the other and that political will should 
determine the emphasis.’** There are no absolutes. 


Conclusion 


To attempt in one bold stroke to devise a single 
formula defining the desirable extent of reviewability 
would be to misconceive the problem. The need is not 
for rules and formulae but for a satisfactory standard, 
a “creative philosophy.” Above all, diversity of prac 
tice instead of uniformity is indicated.**® We must not 





17: “There is a deep-seated demand for a check upon what is 
conceived to be the zeal...of administrative officers and agen- 
cies... However, this idea is so stressed that the result often 
amounts to zeal to restrain proper administration.’ 

135. Learned Hand, The Speech of Justice (1916) 29 
Harv. L. Rev. 617, 619: “...the profession is still drawn, and 
so far as we can see will always be drawn, from the propertied 
class, but other classes have awakened to conscious control of 
their fate...But the profession has not yet learned to adapt it- 
self to the change; that most difficult of adjustments has not 
been made, an understanding of and sympathy with the purposes 
and ideals of those parts of the common society whose interests 
are discordant with its own.’ 

Report of Senate Committee on 
Sen. Rep. No. 1326, 62d Cong., 3d Session (1914), reprinted in 
51 Cong. Rec., part 11, 11384: “The people of this country will 
not permit the courts to declare a policy for them with respect 
to this subject.” 

136. See Report of Committee on Ministers’ Powers 
(1932) 78: “Indeed we think it is clear that bias from strong 
and sincere conviction as to public policy may operate as a 
more serious disqualification than pecuniary interest.” Pos- 
sibly the Committee’s statement is extreme. Compare the view 
of Vanderbilt on this question with that of Landis. Vanderbilt, 
The Place of the Administrative Tribunal in Our Legal Sys- 
tem (1938) 24 A. B. A. J. 267, 272; Landis, The Administrative 
Process (1938) 104. 

137. Report of Special Committee on Administrative Law, 
American Bar Association, Advance Program (1938) 134, 145: 
“Administration, with its ideal and function of getting things 
done, has, and from its ideal will have, a tendency to act from 
one side. An administrative agency is not unlikely to have 
been set up to get things done in the interest of one side which 
controls or has the favor of the executive for the time being.” 

138. Some would no doubt find significance in the appar 
ent legislative tendency in recent years to broaden the scope of 
administrative finality. But possibly the pendulum is now 
starting to swing in the other direction. 

139. The American Bar Association’s Committee, which 
studied specifically the desirability of greater urfiformity of re 
viewability (see 58 A. B. R. 407, 415) recognizes in the 
final draft of its proposed statute the need for diversity of treat- 
ment of decisions of various agencies. Thus, the provision of 
§4 (b) does not fix the extent of reviewability but only the 


Interstate Commerce, 






blandly lump together the Interstate Commerce Com- 
mission and the politically-minded insurance commis- 
sioner who lacks both legal and actuarial training, we 
must distinguish summary action based upon hasty ex- 
amination from procedure designed to afford all feasible 
safeguards, we must differentiate awards of bounties 
from orders involving vital personal or property rights, 
we must recognize that some problems 
training and some for other kinds of specialization, and 
we must not ignore the frequent practical importance 
of biases. 

Satisfactory minimum or maximum limits for re 
viewability of decisions of specific agencies may often 
be fixed by statute.**° A supervisory review is usually 
desirable whenever important rights are at stake, but 
because of the infinite number of possible combinations 
of variables, the extent to which independent judicial 
judgment should be exercised must be worked out by 
seeking consciously to build bodies of case law whose 
strength will not be sapped by deadly conceptualism but 
instead will be nourished by the simple and pragmatic 
philosophy of constantly relating questions of review 
ability to comparative qualifications of courts and of 
administrative bodies to decide each question. Concepts 
such as supremacy of law, separation of powers, and 
the law-fact distinction should be articulately reinter- 
preted to shift the emphasis from the analytical to the 
pragmatic. To assist in evolving sound bodies of case 
law, more studies are needed such as those of Sharfman, 
Henderson, Dodd, Patterson, and Van Vleck. 

Too much forgotten is the fact that courts deal with 
the question of administrative finality not in the abstract 
but in the light of records in concrete cases. The pri 
mary purpose of judges is not to define the scope oi 
judicial review but to do substantial justice to particu 
lar litigants. With a facetious twist Powell defines the 
legal mind: “If you can think about something which 
is attached to something else without thinking about 
what it is attached to, then you have what is called a 
legal mind.’** The subject of judicial review suffers 
from an excess of the legal mind thus defined. Perhaps 
less thought should be directed to administrative finality 
in the abstract and more thought to “what it is attached 
to.” Problems of judicial review “must be related to 
the implications of the particular interest that invokes 
a ‘judicial review’.”*** Solely by reason of agreement 
with the opinion of Mr. Justice Brandeis in the South- 
western Bell Telephone Company case,’** one may very 
reasonably believe in limiting judicial review of methods 
of valuation. And one who favors liberality toward 
claimants in workmen’s compensation cases may con- 
sistently advocate increased judicial review in West 
Virginia, where the commissioner is strict and the court 
liberal,*** and increased administrative finality in Mich- 
(Continued on page 803) 


call for legal 





minimum, and even the minimum does not apply to the various 
agencies excepted by §6 (b). See Report and Draft of Bill 
by the Special Committee on Administrative Law to the Chi 
cago Meeting of the House of Delegates and the Board of 
Governors, January, 1939. But compare the Committee’s com 
ment in the annotation to §4. 

140. For various possible formulae, see note 

141. Unpublished manuscript of Thomas Reed 
quoted in Cavers, A —— of the Choice-of-Law 
(1933) 47 Harv. L. Rev. 173, 181. 


supra. 
Powell, 
Problem 


142. Frankfurter, The Task of Administrative Law 
(1927) 75 U. of Pa. L. Rev. 614, 620. 

143. Missouri ex -_ Southwestern Bell ° Co. v. Pub 
lic Serv. Comm., 262 U. S. 276, 289 (1923). 

144. Demastes v. Commissioner, 112 W. Va. 498, 165 S. E 


667 (1932). 














LEGAL ETHICS AND PROFESSIONAL DISCIPLINE 





Ambulance Chasing and Other Forms of Solicita- 
tion Related to Overcrowded Bar and the 
Contingent Fee 


N 1936, the Appellate Division of the Supreme Court 

of the State of New York, Second Judicial Depart- 

ment, ordered an inquiry into certain alleged cor- 
rupt practices impairing the due administration of jus- 
tice, including the practice of so-called “Ambulance 
Chasing” and the conduct of attorneys with reference 
thereto, the solicitation by attorneys or their agents 
of claims in condemnation proceedings and the prose- 
cution of damage actions and the solicitation by attor- 
neys or their agents in criminal matters in the County 
of Queens. 

It directed the inquiry to be held before Honor- 
able Leander B. Faber and directed that the inquiry 
should not be held in public. Two members of the 
Queens County Bar Association were directed to assist 
in the conduct of the inquiry. Hearings lasted from 
March 30, 1936, to April 1, 1937, 78 hearings being 
held and about 1269 witnesses examined. Mr. Justice 
Faber made five reports to the Appellate Division, of 
which four were intermediate. Disciplinary proceed- 
ings were directed against nineteen lawyers, eighteen 
of whom were disbarred, suspended or censured. The 
solicitation of personal injury cases had repeatedly 
been condemned by the courts, but there was no re- 
ported proceeding relating to the solicitation of con- 
demnation matters. The Appellate Division, however, 
held that there was no distinction between solicitation 
of negligence and condemnation matters. Matter of 
Queens County Bar Association—Murphy, 254 App. 
Div. 770, Matter of Queens County Bar Association— 
Bermant, New York Law Journal March 2nd, 1939. 

The solicitation of counsel work was likewise con- 
demned. Matter of Julius L. Rosenthal, 250 App. Div. 
421, 251 App. Div. 824 and 833, aff. 276 N. Y. 676, 
254 App. Div. 884. 

The practice of representing infants in negligence 
actions at the request of casualty companies, in order 
to enable such companies to make settlements, without 
first having made independent investigation, was also 
considered by the Court and condemned. Matter of 
Paders, 250 App. Div. 418 and 858. 

It is reported that since the commencement of this 
investigation, there has been a decided diminution in 
the number of tort cases filed, and that the rates of 
insurance companies for automobile insurance have 
substantially decreased during the same period; but it 
is recognized that the deterrent lessons of such an in- 
vestigation will soon be forgotten unless supplemented 
by other consfructive measures. The following inter- 
esting statement appears in a report to the Queens 
County Bar Association by Charles J. W. Meisel and 
Bernard J. Ferguson, the two attorneys appointed to 
assist Judge Faber in this investigation: 

“Any consideration of the solicitation of legal business 
brings up the question of economic necessity resulting from 
the alleged overcrowding of the Bar. It is generally agreed 
that there are now too many lawyers. One is naturally 
reluctant to suggest that any ambitious American should 
be precluded from becoming a lawyer. However, the 


rights and welfare of the public should also be considered. 
For many years we had unrestricted immigration in this 
country. 
a quota system. 


Latterly it has been found necessary to establish 
In other words, our traditional American 


attitude that the United States would admit all-comers has 
been abandoned. We believe it might be advisable to make 
a survey in order to ascertain the maximum number of 
attorneys who can earn a fair living through the practice 
of law. When that figure has been obtained, consideration 
could then be given the question as to whether or not fur- 
ther admissions should be held in abeyance until the num- 
ber of attorneys then practicing is reduced by death, retire- 
ment, etc., until said figure is reached. Of course, educa- 
tional requirements should be further strengthened so as 
to insure the highest caliber cf fitness in those seeking 
admission. 

“It is felt that much of the solicitation that has been 
found to exist has its origin in the contingent fee. While 
there may be some cases in which the contingent fee is 
justified, it is undoubtedly true that by virtue of the con- 
tingent fee an attorney is given a financial interest in the 
litigation which often warps his professional duty. It is 
believed by some that the reasonableness of all contingent 
fees should be passed upon by the Court. Where the re- 
covery is large, the contingent fee is frequently unjust to 
the client. Where the recovery is small or where there is 
no recovery, the contingent fee is unjust to the attorney. 
It would be profitable, in our opinion, to restudy the entire 
subject of the contingent fee.” 


Attorney Acting for All Parties May Testify 


New York State has a statute that forbids dis 
closure by an attorney of confidential communications 
made to him by a client. Civil Practice Act, Section 
353. See the 37th Canon of Professional Ethics of the 
American Bar Association. The testimony of the at- 
torney who has acted for all parties to a mortgage 
transaction was objected to on the ground that it would 
violate the above statute, but the Court held other- 
— Gottwald et al v. Medinger, 12 N. Y. S. (2d) 

41. 


Law Lists Committee Asks Cooperation of the Bar 


Cooperation by the bar in supporting the work of 
the special committee on law lists of the American Bar 
Association by subscribing only to lists which have 
been investigated and approved by that committee, in 
accordance with Canons 27 and 43 of professional ethics 
as revised by the association in September, 1937, is 
urged in the report of that committee that was pre- 
sented at the annual convention in San Francisco, July 
10 to 14. 

Observing that it has so far approved less than 
one-third of the 160 law lists in existence at the time it 
was appointed, the committee stated : 

“There is a growing appreciation of the fact that 
the bar is no longer beset with innumerable unidenti- 
fied, irresponsible, unstandardized, and unregulated 
instrumentalities, posing as law lists, and that its mem- 
bers should now limit their interest and attention to the 
roster of such as have been approved by the associa- 
tion’s committee on law lists.” 


Chamber of Commerce Directories Containing 
Lawyers’ Names 


A city Chamber of Commerce wished to publish a 
classified roster of its membership, in which would 
appear the names of its lawyer members. On the di- 
rectory cover it was proposed to print a suggestion that 
the community should patronize those persons listed 
therein as members, since membership in the Chamber 











782 






of Commerce is an evidence of their public spirit and 
an indication of their reliability. 

The Committee on Professional Ethics was asked 
for an opinion as to the propriety of this proposal. It 
was of the opinion that a lawyer’s permitting his name 
to appear in such a roster constitutes a violation of 
Canon 27, since in so doing he permits the organization 
to solicit businesss for him. But the appearance of a 
lawyer’s name in a mere roster of membership, alpha 
betical or classified, that contains no such statement as 


is described above, is not to be condemned. 


Lawyers May Not Incorporate to Practice Law 


Two members of a city bar stated to the Commit 
Professional Ethics that they wished to form a 
1 


corporation for the 
preparing briefs for the lawyers 


tee on 
loing legal research and 
of the state, and that 
they planned to advertise such services in the name of 
the corporation. The Committee had previously writ 
ten one of the lawyers, in answer to inquiry, that he 
could not by letters or advertisements inform the bar 
of his state of his willingness to render such services 
The Committee were of the opinion that the new 
involve the corporation 


purpose 


proposal would, 1! carried out, 
formed in the illegal practice of law, and the lawyers 
who formed and worked for the corporation in the aid 
ing of the unauthorized practice of the law, which is 
prohibited by Canon 17. 
Law Firm May Not Generally Announce a 
Layman’s Association With It 

handles a great deal of fiduciary 
Professional 


\ law firm that 
business inquired of the Committee on 
Ethics whether it would be proper for it to send out 
announcements of the association with it of an expert 
in the field of investments. The expert is a layman, 
but it is not proposed to mention this fact in the an 
nouncement. 

The Committe he opinion that no an 
nouncement at all can properly be made of the layman’s 
association with the firm without mention of the fact 
that he is not a lawyer, and that announcement cannot 
be sent out even with this fact included except when its 


See Canon 


were Ol 


sending is warranted by personal relations 
27. Such an mention of the 
fact that the expert is not a lawyer 


ing. In any event the law firm is really advertising fot 
the special capacity 


announcement without 
would be mislead 


legal business by announcement 


of the layman. Under Canon 27 this is permissible 
only when solicitation is warranted by personal rela 
tions. The law firm can unquestionably employ the 
layman to do investment work for it, but it cannot ad 


vertise that fact. In Opinion 54, such an announce 
ment was condemned because of the deception inherent 


it the ass 


in not mentioning th: ciate in the firm is a 
layman, and, in addition, because of the prohibitions 
against advertising contained in Canon 2, 


Attorney for a Creditor in Suit to Establish Receiv- 
ership May Not Represent Receiver 
If Creditors Object 


The Committee on 
cently asked the following questio1 

A, an attorney, represented X and other creditors in 

the institution of a suit for receivership. When the 

receiver was appointed, it was proposed to appoint A 

as his attorney, to which counsel for other creditors 

longer represented X 


objected. <A that he no 
and the other creditors he had formerly represented. 
employment as attorney for the 


Professional Ethics was re 


stated 


Should A 
receiver ° 
The Committee 


accept 


were of the opinion that A cannot 
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accept the employment over the objection creditors, 
inasmuch as he formerly represented 
to some of those it is now proposed that he 
His representation of the receiver would 
n the event that 
which would be inferable from the fact that 


interests adverse 
represent. 
be proper only 
there is assent by all the creditors, 
no objec 


tion is made by them. 


A Close Question in Representation of Conflicting 


Interests 
Che Committee was asked the following juestion : 
\ttorney \ prepares a will for client B, naming 
the C bank as executor. The C bank sued X and Y, 
and attorney A is retained by defendant Y. Client B 
died and the bank, according to custom in the commu 
nity, proposes to employ attorney A to represent it as 
executor in probating the will Defendant Y was 


willing to have attorney A represent the bank in the 
will case, but said he did not “relish” the relationship 


Should Attorney A represent the Bank 


The Committee was of the opinion that A’s repre 
sentation of the bank as executor does not involve him 
in the representation of conflicting interests, inasmuch 
is the two suits are entirely separate However, it 
was of the opinion that there might appear to one of 
the clients to be a conflict of loyalties, so that he could 
not feel that full measure of confidence that a client 
should have in his attorney. For this reason the atto1 
ney ought not to take the second e1 p ment over the 
ybjection of his first client. 

line COMMITTEE ON PRO NAI rics 
ND GRIEVANCES, 
H. W. Arant, Chair 


Opinion 193 
(April 22, 1939 

JUDICIAL CONDUCT—Canon 30 deals primarily 
with candidacy for office. Canon 28 deals generally with 
partisan activity by a judicial incumbent other than as a 
candidate for office. 

JUDICIAL CONDUCT—Canon 28 prohibits a judge 
from making political speeches, publicly endorsing candi- 
dates for political office, accepting or-retaining a place on a 
party committee, acting as a party leader, and engaging 
generally in partisan politics. The purpose of Canon 28 is 
to avoid even a suspicion that the judge permits political 
considerations to affect his decisions. 

JUDICIAL CONDUCT—Canon 30 requires that a 
judge who becomes a candidate for a non-judicial office 
shall sever his connection with the judicial office by resig- 
nation in order that it cannot even be said that he is using 
the power and prestige of his office to promote his candi- 
dacy or the success of his party. It further requires that a 
candidate for a judicial office shall not make or suffer others 
to make for him promises of conduct in office which appeal 
to the cupidity or prejudices of the appointing or electing 
power, shall not use his judicial office to obtain class sup- 
port, and shall not do anything that will create the impres- 
sion that he will administer his office with bias, partiality, 
or improper discrimination. It further requires that a judge 
who becomes a candidate for a judicial office shall refrain 
from all conduct which might tend to arouse reasonable 
suspicion that he is using the power and prestige of his 
judicial position to promote his candidacy or the success 
of his party. 

JUDICIAL CONDUCT—A judge who becomes a can- 
didate for a judicial office should carry on his campaign 
strictly within the limitations laid down by Canon 30, avoid 
the partisan activities generally inhibited by Canon 28, re- 
frain from engaging generally in the discussion of partisan 








TS 
rse 
‘nt. 
nly 


TS, 


ing 


yas 


ily 
ith 


ge 
di- 


li- 














OPINIONS ON LEGAL ETHICS 783 





issues, and conduct himself in keeping with the dignity of 
the office which he occupies. 


1. 

A judge in state A was a candidate in a primary 
for a non-judicial office. 

During the campaign he made political speeches, 
issued political statements, and otherwise carried on an 
active political campaign. He also wrote letters on sta- 
tionery carrying his judicial title, in which he solicited 
support from members of his party. 

During the campaign he continued to render judi- 
cial service. The Judicial Canons of the American Bar 
\ssociation have not been adopted in state A. The 
laws of state A do not prohibit a judicial incumbent 
from being a candidate for the office involved either in 
the primary or at the election. In state A judges are 
elected and judicial incumbents had theretofore run 
in party primaries for elective offices. 

? 


A judge of a state court of state B became a can- 
didate for a nonjudicial office. He was nominated and 
elected. 

The official primary ballot carried his name, tol- 
lowed by the words “Judge of Court,” and 
was published in the newspapers of the district in which 
he was running 

He also acted as treasurer of a campaign organiza 
tion of another person. 

He made no political speeches and accepted no 
campaign contributions. He issued statements during 
the campaign which were published in the newspapers 
of his state, and otherwise sought political support. 
During the campaign he carried on his judicial duties 
and heard and decided a case which had important 
political significance. 

A provision of the constitution of state B which 
prohibited one holding judicial office from being a can- 
didate for a nonjudicial office had been amended so as 
to remove the prohibition as to judges of certain courts 
including the court over which the judge presided. 


~ 


3. 

\ judge was a candidate for a nonjudicial office 
He was nominated and elected. 

He carried on active campaigns for nomination 
and election, making political speeches, endorsing can 
didates for political offices, and otherwise engaging in 
partisan activities. 

From the time he determined to seek his party’s 
nomination, he refrained from using his judicial cham- 
hers, his official stationery and official clerical help, and 
divorced himself from all judicial activity. His associ- 
ates on the bench carried on the work of the court. He 
did not resign his judicial office. 


4. 


\ judge of a state court of state C became a can 
didate in his party’s primary for nomination to a state 
judicial office. In his state, judges are nominated at 
party primaries and are elected at general elections. He 
carried on an active campaign for the nomination and 
election. He made speeches and disseminated litera 
ture in behalf of his nomination and election. He re- 
frained from political activity other than that which 
Was necessary to carry on an active campaign as a can- 
didate for nomination and his party’s candidate for 
election. 

We shall assume that each of the judges involved 
is a member of the American Bar Association. 

The Committee’s opinion was stated by MR. 





PHILLIPS, Messrs. Arant, Houghton, Miller, Jones, 
Brown, and Evans concurring. 


Judicial Canons 28 and 30 read as follows: 


“28. Partisan Politics. While entitled to entertain 
his personal views of political questions, and while not re- 
quired to surrender his rights or opinions as a citizen, it is 
inevitable that suspicion of being warped by political bias 
will attach to a judge who becomes the active promoter of 
the interests of one political party as against another. He 
should avoid making political speeches, making or solicit- 
ing payment of assessments or contributions to party funds, 
the public endorsement of candidates for political office and 
participation in party conventions. 

“He should neither accept nor retain a place on any 
party committee nor act as party leader, nor engage gen- 
erally in partisan activities.” 

“30. Candidacy for Office. A candidate for judicial 
position should not make or suffer others to make for him, 
promises of conduct in office which appeal to the cupidity 
or prejudices of the appointing or electing power; he 
should not announce in advance his conclusions of law on 
disputed issues to secure class support, and he should do 
nothing while a candidate to create the impression that if 
chosen, he will administer his office with bias, partiality 
or improper discrimination, 

“While holding a judicial position he should not be- 
come an active candidate either at a party primary or at 
a general election for any office other than a judicial office. 
lf a judge should decide to become a candidate for any 
office not judicial, he should resign in order that it cannot 
be said that he is using the power or prestige of his judi- 
cial position to promote his own candidacy or the success 
of his party. 

“If a judge becomes a candidate for any judicial office, 
he should refrain from all conduct which might tend to 
arouse reasonable suspicion that he is using the power or 
prestige of his judicial position to promote his candidacy 
or the successs of his party. 

“He should not permit others to do anything in behalf 
of his candidacy which would reasonably lead to such sus- 
picion,””! 

Canon 30 deals primarily with candidacy for of- 
fice. Canon 28 deals generally with partisan activity 
by a judge other than as a candidate for office. Each 
complements the other, and together they set a high 
standard of judicial conduct and one not easily adhered 
to in states where judges are nominated in party con- 
ventions or primaries and run on party tickets at the 
general election. But our function is to construe the 
Canons as written, 





1. Judicial Canons 28 and 30 were amended at the l’ifty 
Sixth annual meeting in 1933. As originally adopted at the 
Forty-Seventh annual meeting in 1924 they read as follows: 

“28. While entitled to entertain his personal views of po- 
litical questions, and while not required to surrender his rights 
or opinions as a citizen, it is inevitable that suspicion of being 
warped by political bias will attach to a judge who becomes 
the active promoter of the interests of one political party as 
against another. He should avoid making political speeches, 
making or soliciting payment of assessments or contributions 
to party funds, the public endorsement of candidates for po- 
litical office and participation in party conventions. 

“30.. A candidate for judicial position should not make 
or suffer others to make for him, promises of conduct in office 
which appeal to the cupidity or prejudices of the appointing or 
electing power; he should not announce in advance his con 
clusions of law on disputed issues to secure class support, and 
he should do nothing while a candidate to create the impression 
that if chosen, he will administer his office with bias, partiality 
or improper discrimination. 

“While holding judicial office he should decline nomina 
tion to any other place which might reasonably tend to create 
a suspicion or criticism that the proper performance of his judi 
cial duties is prejudiced or prevented thereby. 

“If a judge becomes a candidate for any office, he should 
refrain from all conduct which might tend to arouse reasonable 
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So many instances of their violation in greater or 
lesser degree by members of the Association have been 
brought to the attention of this Committee that it may 
be doubted that the judiciary of the country is fully 
conversant with their true interpretation and their rigid 
requirements. 

One purpose of this opinion is to bring such 
Canons forcibly to the attention of the members of the 
judiciary of the country, particularly to those judges 
who are members of our Association, to the end that 
their requirements may be clearly understood and with 
the expectation that they shall be adhered to in the 
future. We believe that such an opinion will accom 
plish a more constructive result than would any dis 
ciplinary action taken against those who have violated 
these Canons. But it should not be understood that 
disciplinary action will not be recommended should 
violations occur in the future. 

The judicial office is one of great power. The ac 
tion of a court may vitally affect the life, the liberty, 
the property, and the happiness of any person subject 
to its jurisdiction. The judicial power should be used 
only as an instrument to accomplish the due adminis- 
tration of justice. It should never be used or seem to 
be used to advance either the private or political wel- 
fare of the person holding the judicial office. The acts 
of the judge should be free from partiality, bias, or 
prejudice, and should never be actuated by any selfish 
motive. Moreover, the judge should give to the per- 
formance of his judicial service his intellectual powers 
and attainments fully and unstintingly. His labors 
should not be interfered with by outside distractions. 
His work should be carried on and his judgment ren- 
dered in a sound judicial atmosphere, untainted by the 
currents engendered by political controversy, ambition, 
and contest. Finally, the judge should so perform the 
duties of his office as to command the respect and con 
fidence of the people in his competency, integrity and 
impartiality. 

Situation No. 1 

Here, the judge was a candidate for a nonjudicial 
office in his party’s primary. He made political 
speeches, issued political statements, and carried on 
an active political campaign. He solicited political sup- 
port through letters written on stationery carrying his 
judicial title. During the campaign he continued to 
perform his judicial duties and render decisions. 

The Judicial Canons of the American Bar Asso- 
ciation set up a standard of conduct for judicial mem 
bers of the Association. They are an independent body 
of Canons. They are not limited by local law, public 
policy, or custom. The fact that in a given state judges 
who are nominated at party primaries and elected at 
general elections are not prohibited by law while hold 
ing the office of judge from running for nonjudicial 
offices and engaging in partisan politics and that such 
practice has been recognized by custom, does not justify 
a judge in that state who is a member of the American 
Bar Association from not giving full adherence to the 
requirements of the Judicial Canons. 

Here, the judicial incumbent violated Canon 2§ 
by engaging in partisan politics. He violated Canon 
30 by failing to resign his judicial office and by using 
the power and prestige of his judicial office to further 
his candidacy for the nonjudicial office. 


Situation No, 2 
Here, the judge used the power and prestige of his 





suspicion that he is using the power or prestige of his judicial 

position to promote his candidacy or the success of his party. 
“He should not permit others to do anything in behalf of 

his candidacy which would reasonably lead to such suspicion.” 








judicial position to promote his candidacy for the non- 
judicial office by placing after his name on the primary 
ballot the words “Judge of —————— Court.” During 
the primary campaign he handed down a far-reaching 
decision in a controversy which might reasonably 
arouse the suspicion that he was using the power and 
prestige of his office to gain the political support of cer- 
tain organizations. He did not resign his judicial office 
and continued to perform his judicial duties during his 
campaigns for nomination and election. In these re 
spects, he violated the provisions of Canon 30. 

He also violated Canon 28 by acting as treasure 
of the campaign committee of another person seeking 
nomination in the primary for a nonjudicial office. 

We reiterate that the Canons of Judicial Ethics 
are an independent body of standards not limited by 
local law or policy, and that a judge in a given state 
who is a member of the American Bar Association must 
adhere to the Canons of Judicial Ethics, even though 
less is required by the laws or public policy of his state 

Situation No. 3 

Here, the judge divorced himself from all judicial 
activity and made no use of his chambers, his official 
stationery, and his official facilities. He did all that 
was possible to meet the requirements of Canon 30, 
short of resigning and foregoing his judicial salary. 

Canon 30 as originally adopted required a judge 
who became a candidate for office to refrain from any 
conduct that might reasonably engender the belief that 
he was using the power or prestige of his judicial posi- 
tion to promote his candidacy or the success of his 
party. But the Canon, as amended, requires in clear, 
explicit, and unmistakable language that a judge who 
becomes a candidate for a nonjudicial office shall sever 
his connection with the judicial office by resignation, 
not only to preveent the use of the power or prestige 
of the judicial position to promote the judge’s candi 
dacy for the nonjudicial office, but in order that it can 
not even be said that he is so using the power and pres 
tige of his office. The purpose of the requirement 
exacted by the Canon is to protect the judicial incum 
bent against any possible aspersion. It is our view that 
the conclusion is inescapable that the judge, by failing 
to resign, violated Canon 30. 

Canon 28 prohibits a judge from making political 
speeches, making or soliciting assessments or contri 
butions to party funds, publicly endorsing candidates 
for political office, participating in party conventions, 
accepting or retaining a place on a party committee, act 
ing as a party leader and engaging generally in parti 
san politics. 

The purpose of the Canon is to avoid even a sus 
picion that the judge permits political considerations to 
affect his decisions. By ceasing to act in a judicial 
capacity during the political campaigns, the judge no 
doubt in a measure prevented the creation of any such 
suspicion. It could only arise in the future and in the 
event of his defeat for the nonjudicial office and the 
resumption of his judicial service. The Canon is di- 
rected primarily at the suspicion that may arise when 
a judge performs judicial service and at the same time 
engages in political activity. It does not prohibit one 
who has engaged in such activity in the past from ac 
cepting judicial office. But we do not think the Canon 
contemplates that one holding judicial office, even 
though other members of his court are willing to carry 
his judicial duties, may take a furlough from the court 
and during the furlough engage in partisan activities 
without violating its inhibitions. 

Situation No. 4 


Here, the judge was a candidate for a judicial 
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office. Canon 30 requires that a candidate for judicial 
office shall not make or suffer others to make for him 
promises of conduct in office which will appeal to the 
cupidity or prejudices of the appointing or electing 
power ; that he shall not announce in advance his con- 
clusions of law on disputed issues to secure class sup- 
port; and that he shall do nothing to create an impres- 
sion that if chosen he will administer his office with 
bias, partiality, or improper discrimination. It further 
requires that he shall refrain from all conduct which 
might tend to arouse reasonable suspicion that he is 
using the power or prestige of his judicial position to 
promote his candidacy or the success of his party. 

A candidate, either for nomination or election to 
a judicial office, should carry on his campaign strictly 
within the limitations laid down by Canon 30, and 
avoid the partisan activities generally inhibited by 
Canon 28. In conducting his campaign he should not 
engage generally in the discussion of partisan issues 
and should conduct himself in keeping with the dignity 
of the office which he occupies. 

Canon 28 must be construed in conjunction with 
Canon 30 which permits a judicial incumbent to seek 
nomination and election to a judicial office. In so do- 
ing a judge who keeps within the limitations laid down 
by Canon 30 and avoids general partisan activity inhib- 
ited by Canon 28 does not, in our opinion, violate 
Canon 28. 

We are of the opinion that under the facts stated 
in Situation No. 4, there was no violation of either 
Canon. 


Opinion 194 
(April 22, 1939) 


SPECIALIZED LEGAL SERVICE—Whether or not 
a particular service offered by a lawyer is a specialized legal 
service within the meaning of Canon 46 will ordinarily de- 
pend upon the extent to which such service is available from 
members of the bar in the community in which the lawyer 
is practicing. 

SPECIALIZED LEGAL SERVICE—Abstracting the 
title to real estate and rendering an opinion as to the legal 
status thereof may constitute a specialized legal service in 
a community in which such service is not generally avail- 
able from members of the bar. 


NOTICE OF SPECIALIZED LEGAL SERVICE— 
It is improper for the notice contemplated by Canon 46 
to contain any reference to the qualifications of the lawyer. 


NOTICE OF SPECIALIZED LEGAL SERVICE— 
The lawyer who utilizes the notice contemplated by Canon 
46 must possess such ability and must have had such ex- 
perience in performing the service offered as make him in 
truth a specialist. 


The following question has been presented to the 
Committee for its opinion: 


“Would it be proper for a lawyer to mail to other 
lawyers a dignified personal letter announcing his services 
available in specializing in abstract and title work, exclu- 
sively for members of the Bar, and referring to his par- 
ticular qualifications therefor, or advertising same in an 
approved legal publication ?” 

The opinion of the Committee was stated by MR. 
BROWN, Messrs. Arant, Phillips, Houghton, Miller 
and Jones concurring. Mr. Evans was absent and did 
not participate. 


The canons of the Association condemn the solici- 


tation of professional employment from lawyers as well 
as laymen. However, Canon 46 provides: 

“When a lawyer is engaged in rendering a specialized 
legal service directly and only to other lawyers, a brief 
dignified notice of that fact, couched in language indicat- 
ing that it is addressed to lawyers, inserted in legal peri- 
odicals and like publications, when it will afford convenient 
and beneficial information to lawyers desiring to obtain 
such service, is not improper.” 


The following requirements of the Canon are ex- 
plicit: (1) The notice can only relate to a service con- 
stituting a “specialized legal service” within the 
meaning of the Canon. (2) The lawyer must be en- 
gaged in rendering such service directly and only to 
other lawyers. (3) The notice can only be addressed 
to other lawyers or inserted in legal periodicals and 
like publications when it will afford convenient and 
beneficial information to lawyers desiring to obtain 
such service. (4) The communication or publication 
must confine itself to a “brief dignified notice” that the 
lawyer is engaged in rendering such service. 

This Committee has held that the provisions of 
Canon 46 must be strictly construed. 


(1) The primary purpose of Canon 46 is to afford 
“convenient and beneficial information” to fellow law- 
yers rather than to allow the advertisement of services 
offered by a particular lawyer. It would be undesirable 
to attempt, and probably impossible to achieve, a satis- 
factory comprehensive definition of “specialized legal 
service” as the phrase is used in Canon 46. However, 
except in the case of branches of the profession which 
are universally considered as separate from the general 
practice, probably the test is the general availability in 
his community of the type of service offered by the 
lawyer as a specialized legal service. The exception 
to which we refer is best illustrated by practitioners in 
Admiralty, or Patents, Trademarks and Copyrights. 
We believe that practitioners in those fields offer spe- 
cialized legal services within the meaning of the Canon 
even though such services are generally available in 
the community in which they are practicing. See Opin- 
ion 175. 

The specialized legal services contemplated by 
Canon 46 must be distinguished from the “special 
branches of the profession” contemplated by Canon 27 
as proper for designation in the biographical data on an 
approved law list. The latter phrase includes branches 
of the general practice which would not constitute spe- 
cialized legal services. 

Does the service which the inquirer proposes to 
notice constitute a specialized legal service within the 
meaning of the Canon? The phrase “abstract and title 
work” is rather indefinite, but we assume that the work 
contemplated is: (1) Examining the records and pre- 
paring an abstract of the title to real estate. (2) Giving 
an opinion as to the legal status of the title abstracted. 

In some states, the abstracting of titles without 
rendering an opinion thereon is not deemed the prac- 
tice of law, and such work is ordinarily performed by 
laymen or corporations. In other states, abstracting 
is deemed the practice of law and such work cannot be 
performed by laymen. However, even though it may 
be lawful for a layman to perform such service in a 
particular state, we believe that it becomes a legal serv- 
ice when performed by a lawyer. 

We conclude that the service offered by the in- 
quirer may or may not be a specialized legal service, 
depending upon the situation in the community in 
which he practices. If lawyers are not generally avail- 
able who will both abstract the title to property and 
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render an opinion thereon, the inquirer may be engaged 
in rendering a specialized legal service in doing such 
work. 

(2) The question assumes that the lawyer will 
render such specialized legal service only through other 
lawyers. Thus there is a compliance with the second 
of the above explicit requirements. 

(3) The assumed circulation and publication of 
the proposed notice conforms to the third requirement 
of the Canon. 

(4) The proposed notice does not comply with the 
fourth requirement of the Canon because of the refer 
ence to the qualifications of the lawyer. When any 
such reference is included, the letter or publication of 
the lawyer ceases to be a brief and dignified notice and 
becomes an advertisement. 

Of course it is assumed that a lawyer who utilizes 
the notices contemplated by Canon 46 possesses such 
ability and has had such an amount of experience in 
performing the service offered as makes him in truth 
a specialist. 


Opinion 195 
(June 24, 1939) 


JUDICIAL OFFICE—CANDIDACY OF COUNTY 
JUDGE FOR OFFICE OF CITY COMMISSIONER— 
It is a violation of Canon 30 for a county judge to become 
a candidate for the elective nonjudicial office of city com- 
missioner. 

A member of the Association has inquired whether 
it is ethical for a judge of a county court to continue to 
hold office while seeking election to the office of city 
commissioner. It is stated that the local law contains 
no express prohibition against a county judge’s hold 
ing his office. Neither is he forbidden to practice law, 
and it is stated that the judge to whom this inquiry 
relates does practice law. The election in which the 
commissioner is selected is said to be non-partisan. 

The Committee’s opinion was stated by MR. 
ARANT, Messrs. Phillips, Houghton, Brown, Miller 
and Jones concurring. Mr. Evans was absent and did 
not participate 

Canon 30 furnishes the answer to the foregoing 
inquiry. It provides, in part, as follows: 

“While holding a judicial office he (a judge) should 
not become an active candidate either at a party primary 
or at a general election for any office other than a judicial 
office. If a judge should decide to become a candidate for 
any office not judicial, he should resign in order that it 
cannot be said that he is using the power or prestige of 
his judicial position to promote 
success of his party.” 


own candidacy or the 


No limitations or exceptions are expressed in this 
language, and we regard it as too plain and simple to 
admit of construction. No incumbent of a judicial 
office may properly become a candidate for an elective 
nonjudicial office without resigning his judicial office 
That the incumbent may legally devote a part of his 
time to the practice of law or legally hold another office 
is immaterial. It is also entirely immaterial that the 
other office the judge seeks is characterized as a non 
partisan office or that the election in which its incum 
bent is selected is denominated a nonpartisan election. 
There are no circumstances under which the incum 
bent of a judicial office can continue in that office, while 
a candidate for an elective nonjudicial office, without 
violating Canon 30. To hold otherwise would be to 
defeat the clearly expressed intent of the Canon. 


AMERICAN BAR ASSOCIATION JOURNAL 











Blank & Stoller Corp 
JOHN H. RIORDAN 


mp 


Former President of San Francisco Ba 


Association 


No story of the San Francisco meeting would be 
complete without reference to the former President of 
the Bar Association of San Francisco, Mr. John H. 
Riordan, who presented at the Boston meeting, in 1936, 
the invitation to meet in San Francisco in 1939. His 
interest and enthusiasm, and his personal efforts to 
keep the invitation before the Board of Governors, as 
well as the necessary preliminary work of investigating 
and reporting upon facilities available in his city, were 
in great part responsible for the acceptance of the in 
vitation and the fixing of the meeting for San Francisco 
in 1939. Although he had retired as President of the 
Bar Association of San Francisco, he was untiring in 
his effort to assist his successor, and to aid in every 
possible way in making the San Francisco meeting 


such a success. 
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A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief Mention 


of Interesting and Significant Contributions Appearing in the Current Legal Periodicals 


Among Recent Books 





LIHU ROO by Philip ( Jessup, 1938. New 

York: Dodd, Mead. Vol. I (1845-1909), pp. 

XI, 563; Vol. II (1905-1937), pp. VII, 586. 
This work is bound to be of absorbing interest to 
enough to have lived through the 
years and the events of Elihu Root’s public life. It 
will revive a memory of many stirring events which 
seemed very important at the time. The dwindling 
importance of most of them today is simply a com- 
mentary on life and humari history. 

But of far more importance than a reviver of 
memories, of men, like the reviewer, who lived through 
the period, this work seems to me to be of excep- 
tional and outstanding value to the student of today 
whose memory barely reaches back to the close of the 
World War and who is groping for an understanding 
of our history from about 1900 to 1920. During all 
of this time Root was in the center and front of most 
of the really important developments in law and poli- 


those who are old 


tics, recognized as one of our ablest statesmen, and 
considered by most people of discernment as probably 
the ablest statesman of his time. Intellectually he 


probably surpassed all of his contemporaries. Profes- 
sor Jessup is no hero-worshipper. He lets facts and 
events speak themselves. He presents Root as 
Secretary of War under McKinley, as Secretary of 
State under Theodore Roosevelt, as United States 
Senator from New York, and as Elder Statesman of 
the nation in the years which followed his active career 
in public office, by giving us extracts from his speeches, 
from his letters, from newspapers (including some of 
the best of the cartoons of the period), and he makes 
clear to us the character and quality of the man as a 
great leader working for the public interest. The 
story of Root and his public activities is a history of 
the period, and Professor Jessup brings to it a wealth 
of detail which makes it live. The student of the 
history of this period cannot afford to miss this work. 
There is no striving for literary style or dramatic effect. 
The author had a task to perform, and, like the man 
he was writing about, he did it most effectively with 
little regard to any selfish purpose of personal ad- 
vantage. 

The most human and tkerefore the most appealing 
part of the work is the first seven chapters covering 
Root’s childhood and youth, his career at Hamiltion 
College and at the New York University Law School, 
his early years in the practice of the law in New York 
City, and his marriage. We are given a delightful 
picture of a small country college as it used to be, 
very like the Williams of my day and earlier as pre- 
sented in Bliss Perry’s autobiography. “And Gladly 


Teach.” No person of ordinary sensibility can fail 
to be moved by Root’s relations with his father, “Cube 
Root,” professor of mathematics at Hamilton, and with 
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his brother, “Square Root,” who succeeded his father 
in that position. Though I never knew Elihu Root 
personally | was always convinced of the stupid error 
of the press in regarding him as a cold-blooded intel- 
lectual without much human feeling. That he was a 
man of the finest human feeling was made very clear 
in his speeches and public actions. I heard him at 
Williamstown when President Roosevelt and he re 
ceived honorary degrees from Williams. At the close 
of the commencement exercises Roosevelt made a 
great speach from the commencement stage, obviously 
extemporaneous, which subsequently appeared on a 
different occasion as one of his important public ad 
dresses. He departed at once, and Root stayed on for 
the Alumni luncheon in the gymnasium. I have never 
heard anything more eloquent or moving than his 
speech on that occasion in which his admiration and 
affection for his chief received the fullest expression 
and he urged us to support and uphold Roosevelt as 
a great and unselfish leader giving everything that 
was in him to the good of all. I was almost convinced 
—for about half an hour. 

When Root was a student at New York Univer 
sity Law School, Pomeroy was dean. His unbounded 
admiration for Pomeroy as a great teacher and jurist 
is expressed very clearly in a letter which Professor 
Jessup quotes from on page 62. Dean Sommer told 
me not long ago that on the occasion of the conferring 
of an honorary degree on Root in the University 
Suilding in Washington Square he delivered a tribute 
to Pomeroy which surpassed anything of the kind he 
had ever heard in beauty, eloquence, and sincerity, and 
he regretted exceedingly that it was lost to us be 
cause there was no stenographer present to take it 
down. In my work in Equity of late years I have 
been proud to carry forward the Pomeroy tradition in 
such way as I am able, and my latest work on Equity 
is dedicated to him. We of the New York University 
Law School are very proud in acclaiming Elihu Root 
as our greatest alumnus. 

This work makes us see and understand more 
adequately the leading public men of this period; we 
see them through Root’s eyes, and, though his strong 
sense of personal loyalty no doubt affected his judg 
ment on many occasions, their defects did not escape 
him. Most of us need no further enlightenment on 
Theodore Roosevelt, but I found that the reading of 
this work changed my conception of Taft very defi- 
nitely, and not to Taft’s advantage. The succession of 
bosses in New York politics, particularly of Republican 
bosses with whom Root was in contact, pass before 
us as a moving picture of the political life of Root’s 
time. Root’s sense of loyalty is again expressed in 
his support of Wilson during the war—everything sub- 
ordinated to the winning of the war. Professor Jes- 
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sup does not need to apologize for Root’s condemna- 
tion of Germany as responsible for the World War. 
I doubt very much that intelligent opinion was very 
much misled by British propaganda. The need of it 
was quite apparent to offset propaganda on the other 
side. But the weight of evidence from events ex- 
tending back for years prior to the war and prac- 
tically all the probabilities made Root’s position on this 
question inevitable to a man of his experience and 
judgment, a position which most of us still share in 
spite of subsequent apologists for Germany referred to 
and discussed by Professor Jessup. Root’s criticisms 
of President Wilson in the latter part of his second 
term and the narrow partisanship which he showed in 
that connection constitute the least worthy part of 
his record. But those of us who lived through the 
wretched and baseless attacks on Wilson by his pollit- 
ical opponents know to what depths political partisan- 
ship can go. There was nothing of this in Root’s 
criticisms, though apparently at one time he doubted 
Wilson’s honesty and sincerity of purpose. 

It should be sufficiently apparent to most discern- 
ing students of affairs that the failure of the League 
of Nations is directly attributable to the failure of our 
government to realize and perform its duty as the most 
powerful and progressive nation of the world to lead 
the way out of the international anarchy of war into 
a real system of international law and order. That 
failure is chargeable principally to the group in the 
Senate headed by Senator Lodge, but Wilson’s stub- 
bornness and inability to give and take in the strug- 
gle arising out of the proposed reservations when the 
covenant was before the Senate for confirmation was 
a strong contributing factor. Professor Jessup gives 
us a wealth of detail on this controversy, carried for- 
ward into the Harding campaign, which ended with 
Harding’s repudiation of the League shortly after his 
election, although the outstanding leaders of his party 
favored our entry into the League with reservations, 
and the support of republican advocates of the League 
had been secured by Harding’s acquiescence in this 
plan, urged by Root and other republican leaders as 
the only practicable course in overcoming resistance 
in the Senate. 

This biography gives in quite sufficient detail 
Root’s career as a lawyer. Every beginner in the 
practice of law will be interested in the way in which 
this simple son of a modest country college professor. 
without prestige or pull, so quickly established himself 
as a successful practising lawyer in New York City 
and established himself while still comparatively young 
as at the very forefront of the American bar. His 
part in the defense of Tweed, which receives special 
treatment in this work, is a valuable problem study 
in legal ethics. 

This review gives only the high spots of the im- 
pressions which the reading of these volumes made on 
me. The thing to do is to read them. They thoroughly 
deserve to be read 

WituiaM F. WALsH 
New York University School of Law 


Punishment and Social Structure, by George 
Rusche and Otto Kirchheimer. 1939. New York: 
Columbia University Press. Pp. 268. This book is 
a publication of the International Institute of Social 
Research, which was established in Frankfurt, Ger- 
many, in 1923 and affiliated with Columbia Univer- 
sity after suppression by the Nazis in 1933. Much 





of the information it contains is available for the first 
time in English. 

In a historical-sociological analysis of penal meth- 
ods the authors state that punishment, like crime itself, 
has social causation and has cultural inter-relationships, 
particularly with the labor market. Until the fifteenth 
century the death penalty, for instance, was rare. The 
late Middle Ages, however, found no use for the labor 
power of the convict and resorted to corporal and cap 
ital punishment. In the mercantile era, beginning with 
the sixteenth century, imprisonment was favored be 
cause there was demand for the products of the houses 
of correction, such as the dyewood rasped in Amster- 
dam. Modern industrial society has reduced the eco- 
nomic. role of the convict to a minimum; fiscal motives 
have shaped the typical punishment of today, the fine. 

Reasons are advanced for the choice and rejec- 
tion of specific penal methods in specific historical pe- 
riods. Thus England began transportation when her 
labor market was over supplied while labor power was 
needed in the colonies, and continued the practice until 
its economic motive disappeared. Sentences to the 
galleys are similarly explained. Despite its industrial 
reserve army, humanitarianism prevented nineteenth 
century Europe from returning to corporal punish- 
ment; accordingly solitary confinement was instituted 
in an effort to intimidate even starving men from crime. 
The chapter on new trends in penal policy under 
fascism is timely and especially well written. 

In conclusion the authors maintain that the rate 
of crime is unaffected by penal methods, as it is eco- 
nomic in origin. A more comprehensive treatment 
of the subject would be desirable, particularly in re- 
gard to the origin and fate of American experiments 
in this field; nevertheless the reader will find this a 
stimulating book. 

JAMEs HARGAN 
New York City. 


Silicosis and Asbestosis, by Various Authors. 
Edited by A. J. Lanza. 1938. New York: Oxford Uni- 
versity Press. Pp. xxvi, 439.—The book consists of 
seven articles written by six contributors. It brings to- 
gether the results of comprehensive studies which have 
been made to find answers to the many and perplexing 
questions that still enshroud the reactions of the human 
body to all kinds of inhaled dusts. The first article, 
which is a history of silicosis and asbestosis, and the 
last, which deals with public health and economic as 
pects in the United States of diseases caused by dusts, 
are of general interest. The other five articles are 
entitled, “Etiology, Symptoms, Diagnosis of Silicosis 
and Asbestosis,” “Roentgen Ray Diagnosis,” “Path- 
ology,” “Experimental Pathology,” “Occupational, Pre- 
ventive and Legislative Aspects.” As indicated by the 
headings, they are extremely technical and are intended 
for those making an extensive study of the subject. 

While the effects of “fatal dust” were referred to 
in writings as early as the fifth century B. C., it was 
not until the period of the economic depression follow- 
ing 1929 that the serious nature of diseases resulting 
from dust became apparent in this country. Silicosis 
and asbestosis then burst upon the amazed conscious- 
ness of American industry. Damage suits were insti- 
tuted against employers by employees alleging pulmo- 
nary dust diseases and claiming damages in preposter- 
ous amounts. 

Each of the seven articles is supported by an ex- 
cellent bibliography. The standing of the writers is a 
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guarantee of excellence. However, as pointed out 
above, the technical nature of the book is such that it 
will not be included in many law libraries but will be 
referred to by lawyers only in the occasional instance in 
which highly technical information must be obtained 
regarding dust diseases. 

Bevery B. VEDDER 

Chicago 

Money in the Law, by Arthur Nussbaum. 1939. 
Chicago: The Foundation Press. Pp. xxxvi, 534.— 
The author is a former professor of law of the Univer 
sity of Berlin and now a visiting professor of law at 
Columbia University; and his work is published under 
the auspices of the Columbia Council for Research in 
the Social Sciences. Its aim, as announced in the pref- 
ace, is to analyze and determine the universal principles 
that underlie the law of money, and dispel some of the 
confusion of thought which has prevented the devel- 
opment of a sound and consistent body of law affecting 
monetary problems. 

With such an objective, the author necessarily has 
had to treat his subject from social, financial, economic 
and political as well as strictly legal points of view. So 
we are led from basic monetary conceptions, and the 
inception of the theories of sovereign prerogative and 
legal tender, through the historical development from 
token money to modern credit currency, to monetary 
systems in general and the American monetary system 
in particular. Incidentally the fifty pages devoted to 
the legal history of the American dollar (including a 
brief but illuminating discussion of its constitutional 
aspects) are an especially happy treatment of a subject- 
matter studied too little even by experts, and not at all 
by those who insist that our monetary policy only lately 
became inconsistent. 

From that point the discussion proceeds rather 
naturally to the legal aspects of debt: its nature; the 
origin and growth of the theory of personal obligation 
and its discharge by money payment rather than by any 
act in the nature of specific performance ; and the whole 
problem of what to do about immutable contracts to 
pay, in a world which persists in mutability and fluc- 
tuation. Of the three functions of money which Laugh- 
lin made classic, it is as a standard of deferred pay- 
ments that the courts most frequently have occasion to 
deal with it. Fixed agreements plus fluctuating na- 
tional currencies, revaluations, abrogated metal-pay- 
ment clauses, repudiated international currency obli- 
gations, stabilization funds and exchange controls, have 
given rise to the flood of monetary litigation which since 
the world war has well-nigh overwhelmed the courts 
of all countries and shows no signs of abating. 

In five hundred pages Professor Nussbaum gives 
a comprehensive view of this tremendous field. His 
statement that he has spent fifteen years on it is en- 
tirely believable, and his footnotes must certainly con- 
stitute the most complete biblography of text-books and 
treatises, and the most complete list of court decisions, 
in all languages, anywhere in print. 

In the face of such a monumental job of compila- 
tion and compression, to demand synthesis would be 
unfair. There is a hint of it, however, at both begin- 
ning and end of Professor Nussbaum’s thesis. At the 
beginning he refers to money as the thing which, ir- 
respective of its composition, is by common usage 
treated as a fraction, integer, or multiple of an ideal 
unit. At the end he finishes a rapid but detailed survey 
of international currency problems by pointing out that 


the compulsory clearing systems now in use are symp- 
tomatic of world-wide monetary decomposition. The 
point at the beginning is that in considering the nature 
of money under systems of voluntary exchange, the 
test is not the content of the monetary standard, nor 
the degree of its fungibility, but the universality of the 
usage under which the fiat of the issuing authority 
(whether central bank or central government) is ac- 
cepted. As he implies later, when the common stand- 
ard, metallic or otherwise, becomes deliverable not at 
retail in the course of ordinary monetary transactions 
but at wholesale and in bulk as a mere secondary guar- 
antee of those transactions, it ceases to be money and 
becomes merely a “money tool” or monetary facility. 
The “confidence” of the community of currency-users 
thereupon becomes the complete measure of the sound- 
ness of the currency, of whatever physical media the 
latter may consist and to whatever standard or com- 
mon measure of value it may relate. In the degree 
common consent has to be replaced by compulsion the 
currencies affected thereby cease to serve the prime 
functions of money, and exchange reverts to bartering 
devices and other non-monetary substitutes. If the ef- 
fect were, or could be, limited to the currencies sup- 
ported by purely arbitrary national fiat, it would be 
unfortunate for their users but of no significance to 
ourselves. But Gresham’s Law operates upon an inter- 
national as well as a national scale. So the point at 
the end is that until international exchange controls 
are made genuinely international, national currencies— 
the strong with the weak—are on a downward spiral, 
the end of which no man foresees. 
Anan RayMOND 
Chicago 


Trade Associations in Law and Business, by Ben- 
jamin S. Kirsh in collaboration with Harold Roland 
Shapiro, 1938. New York: Central Book Co. Pp. 399. 

The Law Relating to Competitive Trading, includ- 
ing Trade Interference, Price Maintenance, Competi- 
tion at the Hands of Former Employees and Detriment 
to Goods and Trade Reputation, by Dorothy Knight 
Dix. 1938. London: Sweet & Maxwell. Pp. xx, 224. 

At a time when the entire question of monopolis- 
tic practices and the decline of competition is under 
investigation by the Temporary National Economic 
Committee, two such books inevitably invite compari- 
son. 

The scope of the Dix book is indicated by its rather 
lengthy subtitle. While out of literally hundreds of 
cases cited only one or two are American cases, the 
book contains much of interest to an American genera- 
tion that has seen the NRA, the rise of “Fair Trade 
Acts,” and the widespread questioning of the competi- 
tive tradition. Two chapters, depending conspicuously 
less on decision and dicta than the remainder of the 
book, describe the form and operation of the British 
tobacco, proprietary articles, and motor trade associa- 
tions. Another short chapter deals with the Trade 
Disputes Act as a statutory modification of much of the 
general doctrines. 

Messrs. Kirsh and Shapiro, likewise relying heav- 
ily on decided cases, deal intensively with the place of 
the trade association in the American competitive sys- 
tem. Their book examines separately each of the com- 
mon activities of trade associations—statistical and 
credit reporting, regulation of trade practices, price 
maintenance, patent interchange, etc. Without taking 
the position that the adoption of certain practices will go 
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unchallenged or that others will be prohibited, the book 
does discuss significant features, the presence or ab 
sence of which mav influence the view of courts or ad 
ministrative officers passing upon association activities 
It is a veritable handbook for the guidance of counsel 
executive secretaries and officers t trade associations 


who would steer an association aw from the shoals of 


proscription and illegality 


While the Dix book is dispassionately objective 
almost to excess, one need not read far in the Kirsl 
Shapiro book to sense the authors’ conviction—at times 


bordering upon advocacy—that trade association co 
operation is a constructive, if not necessitous, develop 


ment in the modern business econon Economists will 


undoubtedly feel the necessity of excepting at certain 
points in both book Even the inalienable right of 
every author to introduce his book with intriguing gen 
eralities can hardly justify a view so oblivious to the 
essential mutuality of the exchange economy as that 
indicated in the second paragraph of the Dix book 


viz: “All well-thought-out and successful commercial 
undertakings must of necessity be detrimental to othe 
” Implicit in the Kirsh and Shapiro book 


traders 


(sometimes explicitly as well, cf. pp. 31, 77) are indi 
cations of acceptance of the inherent desirability of 
price maintenance in spite of the fact that many have 
come to feel that rigidity of prices and costs is one of 
the things of which we now have too much 


But this type of objection hardly need concern 
counsel interested the practical problem of advising 
clients in matters of restraint of trade or of permissible 
association functions Miss Dix’s book is eminently 
successful in showing the part played by the law in 
providing a climate in which the system of Adam Smitl 
might thrive; the Kirsh-Shapiro book, as has been in 
dicated, is a handbook which those guiding the desti 
nies or contemplating the formation of a trade associa 
tion cannot well afford to be without 

Witit1AmM H. Moor! 

Washington, D. C 


Summaries of Leading Articles 
in Current Legal Periodicals 


By KENNETH C. SEARS 


Professor of Law, Universit t C/ucago 


BAR ADMISSION 

\dmission to the Bar Many Are Chosen, H 
Claude Horack, Charles E. Clark, and Leon Green, 33 
Illinois L. Rev. 891. (Ap. ’39; Chicago, Ill.) 

These writers are agreed that bar examinations, 
even the very best of them, have failed to achieve their 
primary purpose of selecting only those worthy of prac 
ticing law. Even in New York, which apparently has 
the best reputation, nearly all pass the examinations if 
they will only persist in their efforts. The difficulty is 
to know what should be adopted as a substitute for the 
present system. Dean Horack favors a national board 
of examiners who will examine at the end of the pre 
scribed period of study. Judge Clark is very skeptical 
of this proposal and favors a plan whereby the impor 
tant selective process will take place before students 
start upon the study of law or at the end of the stu 
dent’s first year in law school. Dean Green thinks 
that bar examinations are useless to accomplish the 
avowed purpose and also have harmful results in other 
respects. He favors state boards of legal education 








which would scrap bar examinations and solve 
problem by better legal education, “both 
ricula and longer periods of training.” Dean Horack 
is afraid of the proposed quota system; Judge Clat 
favorable toward an experiment with it and Dean 
Green thinks that a “proper program of legal education 
will automatically govern the supply of lawyers.” 
CONSTITUTIONAL LAW 

One Hundred and Fifty Years of the Bill ot 
Rights, Osmond K. Fraenkel, 23 Minnesota L. Rev 
719. (My. ’39; Minneapolis, Minn.) 

This extensive consideration of the bill of rights 
occupies fifty-six pages. Yet so many and so impor 
tant are the court decisions that onlv brief considera 
tion is given to their doctrines. Unfortunately there 
is some impression of superficiality but that apparently 
is the price that must be paid for a comprehensive treat- 
ment. To get a bird’s-eye view of the product of a 
hundred and fifty years has its value The style is 
attractive. The article is inviting. What would th 
author do about the bill of rights? That is not so clear 
except that he wants to preserve and establish protec 
tion for that which appeals to him. That which does 
not appeal to him should not be in the constitution 
Ideas preserved in the constitution frequently have not 
been interpreted to suit Mr. Fraenkel. He likes sub 
stantive due process when it protects an individual 
from certain attempted state activity to restrict the ex 
pression of opinion and to strongly control] the edu 
cation of his children (see the Meyer and Pierce cases) 
But in general our author is strongly against the sub 
stantive applications of the due process clause. Thus 
he considers the idea of restricting due 
cedure and certain substantive rights that happen to 
appeal to him All of which makes judicial review to 
some extent necessary in his scheme. He thus favors 
that doctrine but wishes to take “the sting out.” He 
would bring the bill of rights together in one place 
in the national constitution and make binding on 
both the state and federal governments. Would he 
impose upon the states, willy-nilly, indictments by grand 
jury, trial by petit jury of twelve, and the privileges 
against self-incrimination and search and seizure, fed 
eral style? In addition, Congress should “be given 
power to punish interference with personal rights by 


process to pro- 


private agencies, as well as by state action 
CONSTITUTIONAL LAW 
The Constitutionality of the Track Agreements 
Act, Francis B. Sayre, 39 Columbia L. Rev. 751. (My. 
39; New York City. ) 
3rief and clear is this defense of The Trade Agree 
ments Act. It does not violate the constitutional re 
quirement that treaties be approved by a two-thirds 
vote of the Senate. The agreements negotiated under 
the act are not treaties; they are executive agreements. 
Wherein lies the distinction? “International agree- 
ments involving political issues or changes of national 
policy and those involving international arrangements 
of a permanent character usually take the form of 
treaties. But international agreements embodying ad 
justments of detail carrying out well-established na 
tional policies and traditions and those involving ar 
rangements of a more or less temporary nature usually 
take the form of executive agreements.” That is not 
very definite but practice has brought forth 914 known 
executive agreements enforced without the consent of 
the Senate. Necessity requires that the distinction be 
made. The country would be in a chaotic condition if 
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every international agreement had to be confirmed as 
a treaty. Furthermore the U. S. Supreme Court has 
recognized the ilidity of such executive agreements. 


The objection that the act is an improper delegation of 


legislative power answered by two arguments: (1) 


The act sets forth “fan intelligible principle” to which 
the President must conform and thus is within the 
precedents that permit delegation of legislative power 
as to purely domestic matters; (2) the act lies within 
the field of foreign relations as to which the restriction 
upon delegation of legislative power is much less severe 


under the Curtiss-Wright decision 
CRIMINAL ADMINISTRATION 

Illegal Enforcement of the Law, William T. 
Plumb, Jr., 24 Cornell L. Qu. 33: \p. °39; Ithaca, 
N. Y.) 

\t the itset we are reminded of Mr. Justice 
Holmes’ remark in the Olmstead wire tapping case: 
“T think it a less « 
than that the Gove 
At the end of 


1 


| that some criminals should escape 
rnment should play an ignoble part.” 
scholarly and lengthy discussion of 


fifty-six pages, we are given the author’s idea: “The 
release of on minal in the face of evidence of his 
cuilt is never a proper remedy for the wrong of an- 
other. If effective direct remedies are devised, as we 
believe they can be, none can claim that it is a necessary 
remedy. Its indirect effect in discouraging illegal en- 
forcement ma 1 may not—be of great value. But 
the consequence society of releasing accused crimi- 
nals, not because they have been denied a fair trial but 
because of the wholly collateral wrong committed in ap 
prehending the r in discovering their crime, are too 


great to justify s indirect attack on the problem.” 
There is a striking difference in the treatment accorded 
to the objection that an accused person has been 
brought to court by illegal seizure, and the objection 
that articles to be used in evidence against an accused 
person have been obtained by illegal search and seizure. 
By the “great weight of authoritv’”’ the first objection 
avails nothing \s is well known, the second objection 
avails much in the federal courts and in many state 
courts whicl ive been persuaded to follow the U. S. 
May the federal rule be justified as 
“the only practical means of making the constitutional 
guaranty effective?” ° 


Supreme Court 


The court parade is composed 


of persons who have been found in possession of in- 
criminating articles The rule invoked by them re- 
ceives an anti-social use unless it can be said that it 
will help innocent victims indirectly by discouraging 


searches and seizures as a general rule of conduct. The 

answer to this query appears to require factual studies 

and only one vailable. This study found that a 

fourth of those arrested in Detroit for the crime of 

carrying concealed 
] 


weapons were discharged because 
the crime had been unlawfully discovered. It is sig- 
nificant that Michigan has since retreated from the fed- 
eral rule to the extent of making weapons admissible. 
“Tt is not a choice between a good principle and a bad 
principle but between two good principles, and the 
problem is to strike a balance.” 
INTERSTATE COMMERCE 

Litigation as a Burden on Interstate Commerce, 
Carl McGowan, 33 Illinois L. Rev. 875. (Ap. ’39; Chi- 
cago, Ill.) 

Plainly written and easily understood is this con- 
sideration of a group of seven cases in the U. S. Su- 
preme Court which are concerned with the restrictions 
of the Commerce Clause upon the choice of a forum 






by plaintiffs against corporate common carriers. Be- 
lief is expressed by the author that the protection ai 
forded by these cases should not be limited to corporat 
carriers ; that a domestic corporation should be entitled 
to the protection; and even that a carrier should not 
be the only business organization within the doctrine 
All that is certain, however, is that six of the supreme 
court cases involved interstate railroads and that the 
seventh involved a carrier by water. But what is the 
limitation upon these long distance law suits against 
carriers? Despite the fact that there are only seven 
cases announcing the doctrine, it is not free from con 
fusion. The promise in the first (Davis v. Farmers 
Co-Operative Equity Co.) case has not been fulfilled. 
The expense of bringing witnesses to the forum from 
far away was regarded as a definite burden at first, 
but the latest pronouncement appears to eliminate this 
important factor. At present, lower courts seem in 
substantial agreement that the doctrine of these seven 
cases may be applied by a rule of thumb by which liti- 
gation may be maintained in any state where the de 
fendant carrier carries on actual transportation opera- 
trons. 
LABOR RELATIONS 

The Employer’s Right to Discharge Under the 
Wagner Act; Walter L. Daykin, 24 Iowa L. Rev. 660 
(My. ’39; Iowa City, Ia.) 

By considering mainly the decisions of the Na 
tional Relations Board, the rules of substantive law 
that are being made on the right to discharge are pre 
sented for lawyers by a professor of commerce. The 
court decisions on this right are few but since they 
are superior to the decisions of the board, they are of 
major importance. The Adair and Coppage cases have 
been limited both by trade agreements between employ 
ers and employees and by the decisions of the Supreme 
Court in holding the National Labor Relations Act 
within the Constitution. But in the Fansteel case “the 
sit-down strike has been destroyed as an effective tech 
nique in industrial disputes.” The “right to discharge” 
does not appear to lend itself to many important gen 
eralizations but the author’ sets forth the following: 
(1) The N. L. R. B. “has ruled that the employer re- 
tains the right to transfer his employees to any posi 
tion he sees fit, to hire as he pleases, and to discharge 
for cause, such cause including personal dislike, caprice, 
etc., provided that he does not exercise this right in 
discouraging union participation.” (2) But the em 
ployer “can no longer discharge for union activities, 
discriminate between the union and non-union men in 
reducing the force for economic and financial reasons, 
release an employee for refusal to join a company union, 
neither can he lock-out union employees, nor lay off 
union men during slack periods and hire non-union men 
when business increases.” 


REAL PROPERTY 

Land Title Transfer: A Regression, Myres L 
McDougal and John W. Brabner-Smith, 48 Yale L 
Jour, 1125. (My. ’39; New Haven, Conn.) 

A smashing review is this of Professor Richard 
Powell’s recent publication concerning the Torrens sys 
tem. It is more than a review because the problem is 
presented by digesting the learning on the subject. Also 
it is advocacy of the Torrens system as a highly desir 
able reform. In taking very sharp issue with Professor 
Powell, the authors are combative and slightly emo 
tional. The result is a capital article for pleasurably 
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FROM BULLETINS XXXIII-XXXIX INCLUSIVE 
THE DEPARTMENT OF JUSTICE 


ISSUED BY 





RULE 1—Scope of Rules—June 19, 1939 

Federal Rules of Civil Procedure were made ap 
plicable to civil actions in the District Court of the 
United States for Hawaii by Act of Congress approved 
June 19, 1939. 

Harriet K. Moon v. Pacific Mutual Life Insurance 
Company. (Southern District of West Virginia, Wat 
KINS, D. J., July 6, 1939) 

State statute providing that in an action on a bond 
payable by installments, the judgment may include pay 
ments that may become due in the future, does not 
operate to increase the amount in controversy so as 
to meet Federal jurisdictional requirement, if the 
amount actually matured is less than $3,000. 





RULE 2—One Form of Action 


Commonwealth Trust Company of Pittsburgh 7 
Reconstruction Finance Corporation. (Western Dis- 
trict of Pennsylvania, ScHooNMAKER, D. J., June 21, 
1939). 

The distinction between law and equity having 
been abolished, it is not necessary in an equity suit filed 
prior to and pending on the effective date of the Fed- 
eral Rules of Civil Procedure, to determine whether the 
plaintiff had an adequate remedy at law. (Rule 86) 


RULE 4—Process—Subdivision (d)—Summons: 
Personal Service 

Katherine B. Hedrick v. Canadian Pacific Rail- 
way Company. (Southern District of Ohio, Western 
Division, Nevin, D. J., June 19, 1939) 

Service upon a foreign corporation not doing busi 
ness within the state is invalid even though such serv- 
ice was made in the manner prescribed by the law of 
the state. 

T. J. Moore v. The City of Lehigh, Oklahoma. 
(Eastern District of Oklahoma, Rice, D. J., July 3, 
1939). ‘i= 

A copy of the complaint was served with the sum- 
mons. Thereafter the summons and service were 
quashed, and subsequently an alias summons was served 
without a copy of the complaint. Held, the second 
service was valid, since the defendant had previously 
received a copy of the complaint. 


Annie Lazar v. Cecelia Company. (Southern Dis- 
trict of New York, Lersett, D. J., June 13, 1939). 

Motion to quash service of process on the ground 
that defendant corporation was not doing business 
within the state and that summons was not served on 
a proper representative of the defendant, raising com- 
plicated issues of fact, may be referred to a special 
master. 

Phoentx State Bank & Trust Co. v. A. Don Bit- 
good. (District of Connecticut, Moscowitz, D. J., 
July 21, 1939). 


A motion to substitute the United States as a party 
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defendant is an attempt to commence a new action and 
consequently process must be served as provided by the 
Rules. 


RULE 5—Service and Filing of Pleadings and 
Other Papers—Subdivision (a)—Service: 
When Required 

The Ohio Casualty Insurance Co. v. Perry Mur- 
phy, et al. (Western District of Kentucky, MrILuer, 
D. J., July 14, 1939). 

If the answer in substance amounts to a cross 
action against a codefendant, it should be served on the 
codefendant. 

Subdivision (b)—Same: How Made 

National Labor Relations Board v. Hopwood Re- 
tinning Company, Inc., et al. (Circuit Court of Ap 
peals for the Second Circuit, Crarx, C. J., June 6, 
1939). 

A civil contempt proceeding to enforce a judgment 
is a continuation of the earlier action and hence may 
be instituted by motion served on attorneys of record 


RULE 8—General Rules of Pleading—Subdivision 
(a)—Claims for Relief 

Louise Satink v. The Township of Holland, et al. 
(District of New Jersey, Forman, D. J., June 9, 
1939). 

Allegations as to subsequent repair in a negligence 
action are evidentiary and should: be stricken from the 
pleadings. 





Joseph V. Moreschi, et al. v. W. R. Mosteller, 
et al. (Western District of Pennsylvania, ScHoon- 
MAKER, D. J., June 16, 1939). 

An allegation that the plaintiffs suffered damages 
in excess of $3,000 is an insufficient averment of juris- 
dictional amount. 

[Eprrortat Note: This case follows the rule laid 
down in Martin, et al. v. Moery, et al., (E.D. Ill.) 22 
Bull. 8. The contrary view was expressed in Sun Oil 
Company v. Pfeiffer, et al., (W.D. Okla.) 28 Bull. 3, 
in which it was held that an allegation that the amount 
involved was in excess of $3,000 plus interest and costs 
was sufficient. This also seems to have been the law 
before the adoption of the new Rules. KVOS. v. As- 
sociated Press, 299 U. S. 269, 277; E. I. DuPont De- 
Nemours & Co. v. Temple, 272 F. 456, 457 (C.C.A. 
4th) ; General Petroleum Corporation of California z 
Beanblossom, 47 F. (2d) 826, 828 (C.C.A. 9th).] 


Securities and Exchange Commission v. Timetrust, 
Incorporated, et al. (Northern District of California, 
St. Sure, D. J., June 10, 1939). 


1. In an action to enjoin violation of the Securi- 
ties Act of 1933, a complaint charging violation of the 
Act in the language of the statute, and alleging the de- 
tails of the plan to defraud is sufficient as a pleading. 
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2. If the complaint is sufficient as a pleading, 
more definite or detailed information concerning the 
claim, if needed, should be obtained by means of dis- 
covery. (Rule 12 (e) ) 

3. The mere presence of redundant and immate- 
rial matter, not affecting the substance, is not in itself 
sufficient ground for granting a motion to strike since 
to grant such motion would merely result in delay. 
(Rule 12 (f) ) 

4. In a proceeding to restrain violation of a stat- 
ute, persons charged with aiding and abetting such 
violation may be joined as defendants. (Rule 20 (a) ) 

James Heddon’s Sons v. Harold R. Callender. 
(District of Minnesota, Third Division, SuLLIvan, 
D. J., July 21, 1939). 

A formal allegation that the amount in controversy 
exceeds the sum of three thousand dollars is a sufficient 
averment of jurisdictional amount unless the complaint 
contains other statements which contradict such allega- 
tion. 

George J. D’Allessandro, et al. v. Lula Bechtol. 
(Circuit Court of Appeals for the Fifth Circuit, 
Hormes, C. J., June 30, 1939). 

1. In an automobile accident case an allegation 
in a complaint that defendant’s car was being used with 
his knowledge and consent at the time of the accident 
is sufficient if the local law imposes liability on the 
owner under such circumstances. 

2. The new Rules should be applied in testing the 
sufficiency of a complaint in an action commenced be- 
fore the effective date of the Rules but which was re- 
instated, after a demurrer had been sustained, after 
such effective date. (Rule 86) 

Joseph Van Dyke v. Thomas H. Broadhurst. 
(Middle District of Pennsylvania, Watson, D. J., 
Aug. 7, 1939). 

A pleading need allege only sufficient facts to ap- 
prise the opposing party of the nature of the claim. 


Subdivision (c)—Affirmative Defenses 

George C. Holmberg, et al. v. Jennie Louise P. 
Hannaford, et al. (Southern District of Ohio, Western 
Division, Nevin, D. J., June 9, 1939). 

1. The defenses of laches and statute of limita- 
tions may not be asserted by motion to dismiss but 
should be set forth affirmatively in the answer. (Rule 
12 (b) ) 

2. Neither misjoinder of parties plaintiff nor mis- 
joinder of parties defendant is a ground for dismissal. 
(Rule 21) 

3. The defense of res adjudicata mav not be as- 
serted by motion to dismiss but should be set forth 
affirmatively in the answer, if the prior adjudication is 
not disclosed by the complaint. (Rule 12 (b) ) 


Subdivision (e)—Pleading To Be Concise and 
Direct; Consistency 
Louise Satink v. The Township of Holland, et al. 
(District of New Jersey, Forman, D. J., June 9, 1939). 
The allegation of prior notice in a negligence action 
which incorporates by reference a letter to defendant 
from a third person informing as to the need of repair, 
is to that extent not a simple, concise and direct state- 
ment and should be stricken. 


Lawrence Neumann v. Faultless Clothing Com- 
pany, Inc. (Southern District of New York, Concer, 
D. J., May 5, 1939). 

In an action on a contract of employment, a com- 
plaint which states the date of the contract, the terms 
thereof, the amount of compensation to be paid, that 





the services to be rendered had been performed and 
that there is money due under the contract, states facts 
sufficient to constitute a cause of action. 


RULE 9—Pleading Special Matters—Subdivision 
(f)—Time and Place 

The Miller Company v. Joseph Hyman, et al. 
(Eastern District of Pennsylvania, KaLopner, D. J., 
June 2, 1939). 

In an action in which plaintiff claims wages paid 
to third persons, defendant is entitled to a more defi- 
nite statement as to the dates when alleged payments 
were made. 


RULE 12—Defenses and Objections—Subdivision 
(b)—How Presented 

George C. Holmberg, et al. v. Jennie Louise P. 
Hannaford, et al. (Southern District of Ohio, Western 
Division, Nevin, D. J., June 9, 1939). 

The defenses of laches and statute of limitations 
may be asserted by motion to dismiss but should be set 
forth affirmatively in the answer. 

The defense of res adjudicata may not be asserted 
by motion to dismiss but should be set forth affirma- 
tively in the answer, if the prior adjudication is not 
disclosed by the complaint. 

Federal Life Insurance Company v. Michael Holod. 
(Middle District of Pennsylvania, Watson, D. J., July 
10, 1939). 

1. A motion to dismiss is not the proper pro- 
cedure by which to secure more particular or definite 
information concerning plaintiff’s claim. 

2. Ina complaint in an action to cancel insurance 
policy for misrepresentation in that the insured falsely 
denied the existence of any infirmity, the nature of the 
infirmity need not be alleged. 

Alabama Independent Service Station Association, 
Inc., et al. v. Shell Petroleum Corporation, et al. 
(Northern District of Alabama, Southern Division, 
Murpuree, D. J., Aug. 1, 1939). 

1. Facts appearing in affidavits, depositions and 
answers to interrogatories may be considered in the 
disposition of a motion to dismiss. 

2. A more definite statement or a bill of particu- 
lars should be denied if the information desired by the 
moving party can be obtained by interrogatories. 
(Rules 12 (e) and 33) 

3. A trade association is not the real party in in- 
terest with capacity to prosecute an action to enforce 
the separate property rights of its individual members. 
(Rule 17 (a)) 

4. Members of a trade association may sue on 
behalf of the other members of the association who are 
similarly situated. (Rule 23 (a) ) 

5. Parties defendant may be joined only if the 
right to relief against them arises out of the same trans- 
action or series of transactions, and if there exists a 
common question of law or fact. (Rule 20 (a)) 


Subdivision (c)—Motion for Judgment on the 
Pleadings 

Joseph Van Dyke v. Thomas H. Broadhurst. 
(Middle District of Pennsylvania, Watson, D. J., 
Aug. 7, 1939). 

1. Motion for judgment on a counterclaim to 
which no reply has been filed may not be entertained 
but such motion may be treated as a motion to dismiss 
the counterclaim for insufficiency. 

2. A pleading need allege only sufficient facts to 
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apprise the opposing party of the nature of the claim 


(Rule 8 (a)) 
Subdivision (e)—Motion for More Definite State- 
ment or for Bill of Particulars 
Nicholas Abel, ct al. v. Jame J 
(Eastern District of New York, Campse tt, D. J 
26, 1939). 


t al 


Apr 


Munro 





A bill of particulars does not supersede the con 
plaint but limits it, and makes its allegations more defi 


nite and certain 

The Miller Company v. Joseph Hyman, et al 
(Eastern District of Pennsylvania, KALopner, D. J 
June 2, 1939). 

1. In an action in which plaintiff claims wi 
paid to third persons, defendant entitled to a more 
definite statement as to the dates when alleged pay 
ments were made. (Rule 9 (f) 


2. A claim for damages for breach of contract 
should set forth specific items and not “lump” th 
damages. Hence, a plaintiff may be required, by a 
motion for a more definite statement, to set forth such 
items. 

3. A more definite statement by way of itemiz 
ing a claim for “overhead” should not be required 


since to do so would unduly expand the pleadings. Sucl 
very. 

li Hi ndel et al 
KALODNER, D. J., 


information should be elicited by disc 


Harvey S. Adams v. G. Stan 
(Eastern District of Pennsylvania 
June 16, 1939). 

1. Ifa complaint sets fort! 
ther details are not needed to 1 
pleading, but would be 
obtained by a motion for a 
by a bill of particulars 


ufficient claim, fut 
repare a 
may 
definite statement or 
sought by in 


responsive 
evidentiary and not be 


more 


They hould be 


terrogatories. (Rule 33 
Z The purpose of a more definite statement or a 
bill of particulars is to define the issues, while the pur 


pose of interrogatories may be to secure proofs. The 


former become part of the pleading while the latte: 
become part of the trial record 

Clifford F. Holske v. The Harder Refrigerator 
Corporation, et al. (Northern District of New York, 


Cooper, D. J., June 22, 1939 

1. Ina patent case, 
more definite statement as to wl 
fringing acts occurred during the 


the detendant is entitled toa 
of the in 
period covered by a 


ether any 


license. 
2. In a patent case, the defendant, who is the 


manufacturer of the device 
titled to a bill of particulars identifying the devices 
alleged to embody the invention, but the plaintiff should 
have access to defendant’s plant and defendant’s cata 
logue in order to make sucl as would enable 
him to prepare the bill 

3. The defendant in ise is entitled to a 
bill of particulars setting forth claims of 
the patent upon which the plaintiff expects to rely at 
the trial. 


alleged to infringe, is en 


Inspec tion 


1 
} 


1 ¢ laim or 


Securities and Exchange Commissi Timetrust 
Incorporated, et al. (Northern District of California, 
St. Sure, D. J., June 10, 1939) 

If the complaint is sufficient as a pleading, 
definite or detailed information concerning the claim, 
if needed, should be obtained by means of discovery 


mv 


more 


Massachusetts Bonding and Insurance Company 7 
Harrisburg Trust Company. (Middle District of 
Pennsylvania, Jounson, D. J., June 23, 1939). 

1. Motion for more specific statement of affidavit 
of defense and of counterclaim filed prior to effective 
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date of the Rules construed as a motior 






particulars. (Rule 86) 

2. Evidence and proof may not be secured through 
a bill of particulars. Such information should be ob 
tained by interrogatories or depositions (Rules 33 
and 26 (a) ) 

Man-Sew Pinking Attachment Corporation 7 
Chandi r Machine Company, et al. ( Distt M issa 
chusetts, McLettan, D. J., June 28, 1939) 

Copies of documents may not be {| ures 
motion for a bill of particulars 

Sure-Fit Products Company, z 1 
horation, et al (Eastern District of Pennsylvania, 
KALODNER, D. J., July 6, 1939). 

] In a patent suit in which the defendant pleads 
prior publication, prior public sale and prior public us 
a bill of particulars may be ordered as to the identi 
of the alleged publication: the name and address e 
seller and date of the alleged sal and tl names | 
addresses of persons alleged to have t public 
use and the date thereof. 

2. Ina patent suit in which the defendant | S 
that plaintiff falsely marked his patented product and 
falsely advertised it, a bill of particulars may be ordered 
to produce an example of such marking and sucl 
vertising or to state where they may be found 

3. Ina suit for unfair competition in making : 
representations tf the trade concerning the product of 
the adverse party, a bill of particulars as to the names 
and addresses of the persons to whom the alleged rep 
resentations were made, should not be ordered, as t 
do so would be in effect to require the furnishi1 ol 
names of witnesses 

Alabama Independent Service Statio 
Inc., et al. v. Shell Petroleum Corporation 
(Northern District of Alabama, Southern D ! 
Murpurer, D. J., Aug. 1, 1939) 

\ more definite statement or a bil parti . 
should be denied if the information desired by the m 
ing party can be obtained by interrog: 

Subdivision (f)—Motion to Strike 

Securities and Exchange Commission v. Timetrust 
Incorporated, et al. (Northern District of California 
St. Sure, D. J., June 10, 1939) 

The mere presence of redundant a mmaterial 
matter, not affecting the substance, is not in itself s 
ficient ground for granting a motion to strike sit te 
grant such motion would merely result in dela 

United States of America v. Pri 1 C. Palmer 
etal. (Southern District of New York, ‘ ncy, D. | 
June 2, 1939) 

The sufficiency of any one or m« sev le 
fenses set forth in an answer may be t 
tion to strike out such defenses 

United States of America v. L. O 
(Western District of Kentucky, Bowling Green, Sw 
ForD, D. J., July 12, 1939). 

Motion to dismiss the answer for insufficiency, 
and for judgment on the pleadings, should be treated 
solely as a motion to strike the answer, for if such mo 
tion is granted, defendant should be given an oppor 
tunity to amend 

Subdivision (h)—Waiver of Defenses 

Jerry W. Carter, et al. v. Legh R. Powell, Jr., et 

|. (Circuit Court of Appeals for the Fiftl cuit 


Hovmes, C. J., June 13, 1939). 
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1. The defense of insufficiency of process may not 
be raised for the first time in the court of appeals. The 
defendant is deemed to have waived all defenses not 
asserted by motion or answer, except failure to state a 
catise of action or lack of jurisdiction of the subject 
matter. 

2. “The court of appeals may consider only that 
portion of the judgment or order which is designated 
in the notice of appeal, if the appeal is taken only from 
a part of the judgment. (Rule 73 (b)) 


RULE 13—Counterclaim and Cross-Claim—Sub- 
division (a)—Compulsory Counterclaims 
Charlotte F. Abraham, et al. v. Ivan Selig, et al. 

(Southern District of New York, Gopparp, D. J., July 

21, 1939). 

In an action by a partnership, a counterclaim may 
be asserted against the partners in their individual ca- 
pacities. 


RULE 14—Third-Party Practice—Subdivision (a) 
—When Defendant May Bring in Third Party 

Harold Dranoff, et al. v. Railway Express Agency, 
Inc. (Eastern District of Pennsylvania, DicKINsON, 
D. J., May 31, 1939). 

Following the Pennsylvania practice, in an action 
for personal injuries pending in a Federal court in 
that state, one of several co-plaintiffs was impleaded 
by defendant as an additional party defendant and, hav- 
mg been found guilty of contributory negligence, was 
held jointly liable to a co-plaintiff. 

|Eprror1aL Note: This case seems to have been 
decided under Pennsylvania practice which, unlike Rule 
14, permits a plaintiff to be brought in as third-party 
defendant, in spite of the fact that the action was com- 
menced subsequently to the effective date of the new 
Rules. It does not appear that either party raised the 
point that the Conformity Act is no longer in force, 
in view of the provision of the Act of June 19, 1934, 
that after the effective date of rules promulgated there- 
under all laws in conflict therewith shall be of no fur- 
ther force or effect. ] 

Louise Satink, v. The Township of Holland, et al. 
( District of New Jersey, Forman, D. J., June 9, 1939). 

1. In an action in which jurisdiction is based on 
diversity of citizenship, defendant is not barred from 
bringing in as third-party defendant, a citizen of the 
same state as plaintiff. 

2. The fact that the state law does not provide 
for contribution as between joint tort feasors does not 
bar the defendant in a tort action from bringing in a 
joint tort feasor as a third-party defendant, as the lat- 
ter may be liable to the plaintiff. 

3. The allegation of prior notice in a negligence 
action which incorporates by reference a letter to de- 
fendant from a third person informing as to the need 
of repair, is to that extent not a simple, concise and 
direct statement and should be stricken. (Rule 8 (e)) 

4. Allegations as to subsequent repair in a negli- 
gence action are evidentiary and should be stricken 
from the pleadings. (Rule 8 (a) ) 

[Eprror1aL Nore: The ruling that an independent 
basis of jurisdiction is not necessary to support a third- 
party proceeding seems to be in accord with the weight 
of authority. Crum v. Appalachian Electric Power Co. 

Winisle Coal Co., (S. D. W. Va.) 21 Bull. 10, 27 
F. Supp. 135; Bossard, et al. v. McGwinn v. Siegel, 
(W. D. Pa.) 23 Bull. 13; Kravas, et al. v. A. & P. Tea 








Co. v. Peoples-Pittsburgh Tr. Co. v. Davis, (W. D. Pa.) 
31 Bull. 9. In Tullgren v. Jasper et al. v. Maryland 
Casualty Co., (D. Md.) 28 Bull. 17, although the case 
was determined on other grounds, the court indicated 
that if jurisdiction on the ground of diversity of citizen- 
ship had existed as between the original parties, diver- 
sity of citizenship between the third-party plaintiff and 
third-party defendant was not necessary. 

On the other hand, in King v. Shepherd v. Na- 
tional Mutual Casualty Co., (W. D. Ark.) 12 Bull. 3, 
26 F. Supp. 355, the opposite view was apparently pre- 
ferred. It should be observed, however, that venue and 
not jurisdiction was involved in that case. (See also 
editorial note to King v, Shepherd, supra.) | 


RULE 15—Amended and Supplemental Pleadings 
—Subdivision (b)—Amendments to Conform 
to the Evidence 

John Field v. Waterman Steamship Corporation. 
(Cireuit Court of Appeals for the Fifth Circuit, Mc- 
Corp, C. J., June 29, 1939). 

The appellate court may treat the pleadings as 
amended to conform to the evidence although the plead- 
ings were not actually amended. 

Subdivision (c)—Relation Back of Amendments 

L. E. Whitham Construction Company v. Sam 
Remer. (Circuit Court of Appeals for the Tenth Cir 
cuit, Puituips, C. J., June 15, 1939). 

An amendment filed after the expiration of the 
statute limitations, and setting up additional and dif 
ferent claims, does not relate back to the date of the 
original pleading, and hence the additional claims are 
barred by such statute. 


RULE 16—Pre-Trial Procedure: Formulating 
Issues 

Charles F. Fink v. United States of America. 
(Western District of Washington, Northern Division, 
Neterer, D. J., May 13, 1939). 

At a pre-trial conference, the court may take evi- 
dence on the question of jurisdiction, and if it is found 
that jurisdiction is lacking, the action may be dismissed 
with prejudice. 


RULE 17—Parties Plaintiff and Defendant; 
Capacity—Subdivision (a)—Real Party 
in Interest 
Alabama Independent Service Station Association, 
Inc., et al. v. Shell Petroleum Corporation, et al. 
(Northern District of Alabama, Southern Division, 
Murpuresr, D. J., Aug. 1, 1939). 
A trade association is not the real party in in- 
terest with capacity to prosecute an action to enforce 
the separate property rights of its individual members. 


Subdivision (b)—Capacity to Sue or Be Sued 


Southern Ohio Sav. Bank & Trust Co. v. Guar- 
anty Trust Co. of New York, et al. (Southern Dis- 
trict of New York, Patterson, D. J., Feb. 1, 1939). 

1. A guardian appointed in one State may not 
bring suit in a Federal court in another State, if by the 
laws of the latter state such guardian does not have ca- 
pacity to sue. 

2. A Federal court may not appoint a guardian 
ad litem if an incompetent is represented by a com- 
mittee or guardian appointed by a court of the State 
in which the Federal court is held. (Rule 17 (c) ) 
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Subdivision (c)—Infants or Incompetent Persons 

Southern Ohio Sav. Bank & Trust Co. v. Guar- 
anty Trust Co. of New York, et al. (Southern Dis- 
trict of New York, Patterson, D. J., Feb. 1, 

A Federal court may not appoint a guardian ad 
litem if an incompetent is represented by a committee 
or guardian appointed by a court of the State in which 
the Federal court is held. 


RULE 18—Joinder of Claims and Remedies—Sub- 
division (a)—Joinder of Claims 

Mrs. Irene Frissell v. Rateau Drug Store, In 
et al. (Western District of Louisiana, Alexandria Di 
vision, Dawkins, D. J., May 3, 1939). 

When an equitable demand for cancellation of a 
certificate of dissolution is joined with a claim for dam 
ages, the equitable issue should be disposed of first, 
after which, the trial of the legal issues may proceed, 
if necessary. 


RULE 20——Permissive Joinder of Parties—Sub- 
division (a)—Permissive Joinder 

Securities and Exchange Commission v. Timetrust, 
Incorporated, et al. (Northern District of California, 
St. Sure, D. J., June 10, 1939). 

In a proceeding to restrain violation of a statute, 
persons charged with aiding and abetting such viola- 
tion may be joined as defendants. 

Alabama Independent Service Station Association, 
Inc., et al. v. Shell Petroleum Corporation, et al. 
(Northern District of Alabama, Southern Division, 
Murpuree, D. J., Aug. 1, 1939). 

Parties defendant may be joined only if the right 
to relief against them arises out of the same transaction 
or series of transactions, and if there exists a common 
question of law or fact. 


RULE 21—Misjoinder and Non-Joinder of Parties 


George C. Holmberg, et al. v. Jennie Louise P. 
Hannaford, et al. (Southern District of Ohio, Western 
Division, Nevin, D. J., June 9, 1939). 

Neither misjoinder of parties plaintiff nor mis 
joinder of parties defendant is a ground for dismissal. 

Phoenix State Bank & Trust Co. v. A. Don Bit- 
good. (District of Connecticut, Moscowirz, D. J., 
July 21, 1939). 

1. A motion to substitute the United States as 
party defendant in an action erroneously commenced 
against a wrong party, is in effect an attempt to com 
mence a new action and the statute of limitation is not 
tolled by the commencement of the original action. 

2. A motion to substitute the United States as a 
party defendant is an attempt to commence a new ac- 
tion and consequently process must be served as pro 
vided by the Rules. (Rule 4 (d) (4)) 


RULE 22—Interpleader 

Standard Surety & Casualty Company of New 

York v. Edward P. Baker, et al. ' (Circuit Court of 

Appeals for the Eighth Circuit, Garpner, C. J., July 
19, 1939). 

A surety on a bond who is threatened with multi- 

ple claims thereon may maintain an action in the nature 

of interpleader although he denies liability. 


1939). . 





RULE 23—Class Actions—Subdivision (a)— 
Representation 
Alabama Independent Service Station Association, 
Inc., et al. v. Shell Petroleum Corporation, et al. 
(Northern District of Alabama, Southern Division, 
Murpureg, D. J., Aug. 1, 1939). 
Members of a trade association may sue on behalf 
of the other members of the association who are simi- 
larly situated. 


RULE 24—Intervention—Subdivision 
missive Intervention 


United States of America v. Columbia Gas & Ele: 
tric Corporation, et al. (District of Delaware, Nie-bs, 
D. J., June 22, 1939). 

1. Intervention will not be permitted when the 
issues sought to be raised are outside the scope ol 
those in the main action, for such intervention would 
delay and prejudice the adjudication of the rights of 
the original parties. 

2. In an antitrust action brought by the Gov- 
ernment, in which a decree is being sought ordering 
one gas company to divest itself of control of another, 
the court will not permit intervening complaints raising 
rate issues to be filed. 


(b)—Per- 


RULE 26—Depositions Pending Action—Subdivi- 
vision (a)—When Depositions May Be Taken 

Jiffy Lubricator Co. v. The Alemite Company, 
et al, (District of North Dakota, Southeastern Divi- 
sion, Norppye, D. J., June 22, 1939). 

The taking of depositions may be permitted in 
connection with a motion to dismiss for lack of juris- 
diction, in respect to facts germane to the question 
raised by the motion. 

Massachusetts Bonding and Insurance Company 
v. Harrisburg Trust Company. (Middle District of 
Pennsylvania, JoHNnson, D. J., June 23, 1939). 

Evidence and proof may not be secured through a 
bill of particulars. Such information should be ob- 
tained by interrogatories or depositions. 

John Kulich v. John Murray, et al. (Southern 
District of New York, Concer, D. J., June 13, 1939). 

1. In an action for personal injuries and property 
damage resulting from an automobile accident, plain- 
tiff may take the depositions of representatives of de- 
fendant’s insurance company concerning investigations 
made and statements obtained by them. 

2. Information obtained by defendant’s insurer in 
an automobile collision case is not privileged. (Rule 


26 | b) ) 
Subdivision (b)—Scope of Examination 


Edward A. Lynch v. Henry Pollak, Inc, (Southern 
District of New York, CLancy, D. a, May 19, 1939). 

The scope of examinations before trial does not 
extend to information, collateral to the issues, sought 
for the sole purpose of cross-examining and impeaching 
a witness who may testify for the adverse party. 

Clinton Barter v. Eastern Steamship Lines, Inc. 
(Southern District of New York, Concer, D. J., May 
2, 1939). 

On examination before trial a party should not be 
required to disclose the “names of anybody who knows 
anything about your accident.” 


Adelaide B. Lewis v. United Air Lines Transport 
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Corporation, et al., and three other cases. (District of 
Connecticut, Hincxs, D. J., June 7, 1939). 

1. The scope of examinations before trial is not 
restricted to matters which are material to the precise 
issues or to adduce testimony which is admissible in 
evidence, but extends to all matters not privileged rele- 
vant to thé subject matter involved in the action. Rule 
26 may be used for the broad discovery of information 
which may be useful in preparation for trial. 

2. The claim of privilege may be raised during 
the taking of the depositions but should not be consid- 
ered on a motion to vacate the notice to take depositions 
or to vacate subpoena. 

John Kulich v. John Murray, et al. (Southern 
District of New York, Concer, D. J., June 13, 1939). 

Information obtained by defendant’s insurer in an 
automobile collision case is not privileged. 


RULE 28—Persons Before Whom Depositions 
May Be Taken—Subdivision (b)—In Foreign 
Countries 

Saverio Gitto, et al. v. “Italia,” Societa’ Anonima 
Di Navigazione, Genova. (Eastern District of New 
York, Moscowitz, D. J., June 28, 1939). 

1. As a matter of discretion, an open commission 
may be issued to take the oral depositions of witnesses 
residing abroad, if the claim arose abroad and substan- 
tially all of the witnesses reside there. 

2. As a matter of discretion, if depositions are 
taken abroad, and undue traveling expenses are in- 
volved, the adverse party may employ local counsel or 
after the depositions have been taken and examined, 
address written cross-interrogatories to the deponents. 
If the answers to the first set of cross-interrogatories 
are incomplete, leave to file further cross-interrogatories 
may be sought. (Rule 30 (c) ) 


RULE 30—Depositions Upon Oral: Examination— 
Subdivision (a)—Notice of Examination: 
Time and Place 

Sidney M. Goldberg v. Raleigh Manufacturers, 
Inc. (District of Massachusetts, Forp, D. J., July 25, 
1939). 

A party desiring to take depositions need not state 
the matters concerning which the examination is to be 
had. 


Subdivision (b)—Orders for the Protection of 
Parties and Deponents 


Sidney M. Goldberg v. Raleigh Manufacturers, 
Inc. (District of Massachusetts, Forp, D. J., July 25, 
1939). 

l. A party desiring to take depositions need not 
state the matters concerning which the examination is 
to be had. (Rule 30 (a)) 

2. That a party can obtain the desired informa- 
tion by written interrogatories is not a valid objection 
to taking depositions. 

3. Inconvenience to the party whose deposition is 
to be taken is not a valid objection to the taking of his 
deposition. 


Subdivision (c)—Record of Examination; 
Oath; Objections 


Saverio Gitto, et al. v. “Italia,” Societa’ Anonima 
Di Navigazione, Genova. (Eastern District of New 
York, Moscowr1rz, D. J., June 28, 1939). 
As a matter of discretion, if depositions are taken 





abroad, and undue traveling expenses are involved, the 
adverse party may employ local counsel or after the 
depositions have been taken and examined, address 


written cross-interrogatories to the deponents. If the 
answers to the first set of cross-interrogatories are in- 
complete, leave to file further cross-interrogatories may 
be sought. 


RULE 33—Interrogatories to Parties 

Catherine McInerney v. Wm. P. McDonald Con- 
struction Co. (Eastern District of New York, June 11, 
1939). 

1. Interrogatories by plaintiff in a patent suit, 
which seek information concerning the activities or op 
erations of defendant subsequent to the filing of the 
complaint, are irrelevant to the issues and, therefore, 
subject to objection. 

2. In a patent suit in which the answer pleads 
failure by plaintiff to comply with statutory and other 
requirements, the plaintiff is entitled to ascertain, by 
interrogatories, in what respects he is claimed to have 
failed to comply. 

3. In a patent suit in which the answer pleads 
that the description in the patent is defective, that the 
claims are vague or excessive, and the invention is in- 
operative, the plaintiff is entitled to ascertain by inter- 
rogatories the basis for each of these contentions. 

Harvey S. Adams v. G. Stanley Hendel, et al. 
(Eastern District of Pennsylvania, KaLopner, D. J., 
June 16, 1939). 

If a complaint sets forth a sufficient claim, fur- 
ther details are not needed to prepare a responsive 
pleading, but would be evidentiary and may not be 
obtained by a motion for a more definite statement or by 
a bill of particulars. They should be sought by inter- 
rogatories, 

Massachusetts Bonding and Insurance Company v. 
Harrisburg Trust Company. (Middle District of Penn- 
sylvania, Jounson, D. J., June 23, 1939). 

Evidence and proof may not be secured through a 
bill of particulars. Such information should be obtained 
by interrogatories or depositions. 

Alabama Independent Service Station Association, 
Inc., et al. v. Shell Petroleum Corporation, et al. 
(Northern District of Alabama, Southern Division, 
Murrureg, D. J., Aug. 1, 1939). 

A more definite statement or a bill of particulars 
should be denied if the information desired by the mov- 
ing party can be obtained by interrogatories. 


RULE 34—Discovery and Production of Docu- 
ments and Things for Inspection, Copying, 
or Photographing 


United States of America v. Frank Doudera, et al 
(Eastern District of New York, Gatston, D. J., June 
16, 1939). 

A party is entitled to the production of documents 
which appear to be material to issues, even though he 
states that he seeks them for the purpose of enabling 
him to amend his pleading. 

Lip Lure, Inc. v. Bloomingdale Bros. Inc., et al. 
(Southern District of New York, Concer, D. J., May 
5, 1939). 

A party may not compel his adversary to produce 
documents showing whether another person is partici- 
pating in the defense to a degree that the judgment 
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binding against hit nce this matter is not 


involved in the 


would 
an issue 


actiol 


RULE 41—Dismissal of Actions—Subdivision (b) 
—Involuntary Dismissal: Effect Thereof 
Takashi Kataoka, et al. v. Ma bese 

Co., et’ al. (Southern District of Calif fornia, 

Division, YANKwicH, D. f., June 17, 1939). 
The motion to dismiss under Rule 41 (b) takes 

the place of the mot under the 


partme nt Store ) 
Central 


practice. 

RULE 42—Consolidation; Separate Trials—Sub- 
division (b)—Separate Trials 

Mrs. lrene Frissell v. Rateau Drug Store, In 
( Western District of Louisiana, Alexandria 
Dawkins, D. J., May 3, 1939) 

1. When an equitable demand for cancellation of 

a certificate of ned with 

damages, the equitable issue should be 

after which, the trial of the lega 

if necessary. (Rule 


et al. 
sion, 
dissolution a clain 

disposed of first, 


sues may proceed, 





2. The Federal le ( | Prodedure should 
be applied so as to pe it a demand for a le relief 
filed after the effective date of the Rules to be joined 


yes pe ling on such date, unless 


with an action for 
their application would not be feasible or would worl 
injustice. (Rule 86 


damag 


RULE 43—Evidence—Subdivision 
Admissibility 
United States of Aluminum Company 
of America, et al. (Southern District of New York, 
CarFey, D. J., June 30, 1939) 
Even if the Federal decisions 
whether certain testimony is admissible, 
the decisions of the courts of the state in 
Federal 
testimony 


a)—Form and 


7 1 ne rh 


leave doubt as to 
nevertheless if 
which the 


court is sitting favor its admissibility, such 


1 1 


should be admitted 


RULE x hg gatas meray (f)—Contempt 
In re Dan W. Tracy Circuit Court of Appeals 

for the Second Circuit, Cuase, C. J., July 31, 1939). 
A notice of motion is preferable to an order to 
1 person for con 


show cause for the purpose of citing 


tempt for failure to obey a subpoena ‘ 
RULE 49—Special Verdicts and Interrogatories— 
Subdivision (a)—Special Verdicts 

Johanna H. Hinshaw England Mutual Lif 
Insurance Compa hanna Hinsh 1aw ses 
chusetts Mutual ] Insurance ompany. (Circuit 
Court of Appeals for the Eighth Circuit, GARDNER, 
C. J., May 31, 1939) 

If the court requires a special verdict in the 
of answers to interrogatories, then as to all issues not 
submitted to the jury, the court is assumed to have 
made findings in accor judgment ren 
dered. 


form 


lance Vit! the 


RULE 52—Findings by the Court—Subdivision 
(a) —Effect 
Detective Ce WNT In vy. | run Publi 
(Southern District of New York 


cations Ine 


et al. . WooLsey., 1). 


je \pr 13, 1939) 
] Findings of fact and conclusions of law must 
be separately stated \ statement at the end of the 


opinion that it should stand as the findings of fact 
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and conclusions of law in the ca does not comply 
with the Rule. : 

: ss-findings need not be ‘ 7 
eated part 


Zema Hill v. The 


Ohio Casualt iran ci ) 
/l a i} Fance M41 


pany. (Circuit Court of Appeals for the Sixth Cir 
cuit, Hicks, C. J., June 9, 1939 

Rule 52 (a) does not relieve the court of the duty 
to make special hndings of lact ane { state separate 
conclusions of law but emphasizes that duty. No re 
quests tor such findings, however, need be made by the 
paruies. 

Jackson Count Vissourt v, 7 Alton Railroad 
Company. (Circuit Court of Appeals for the Eighth 
Circuit, Wooproucn, C. J., July 11, 1939 

The rule abolishing necessity é r spe 
ial findings in cases tried without a ju ould be ap 
plied to cases tried before effective lat ft the Rules 


(Rule 86) 


RULE 53—Masters—Subdivision 


b)—Reference 


Annie Lazar v. Cecelia Company Southern Dis 
trict of New York, Lerner, D. J., June 13, 1939) 

Motion to quash service of proces n the ground 
that defendant corporaviion was not « ng business 
within the state and that summons wa t served on 
a proper representative of the defen ° con 
plicated issues of fact, may be refer to a specia 


(Rule 4 (d) ) 


master, 


RULE 54—Judgments; Costs—Subdivision 
Costs 


Galen H. Ws ete 


(d)— 


Fred H. Solomon v. (South 


ern District of California, Central Division, HoLuzer, 
D. J., June 24, 1939) 

1. Costs may be awarded in favor in officer of 
the United States. 

2. In an action in which the mandate of the Cir 
uit Court of Appeals was filed in the district court and 
judgment pursuant thereto entered after the effective 
date of the Rules, such Rules, insofar as they relate to 
costs, are controlling. (Rule 86). 


RULE 55 (Default)—Subsection (b)—Judgment 
by the Court 


Richard Hoffman v. New Je Federation of 
Young Men’s and Young Women rew Associa 
tions. (Circuit Court of Appeals fe e Third Ci 
cuit, Brop.e, C. J., July 21, 1939). 

Default judgment should not b tered against a 
party who has appeared in the action unless he has been 
served with notice of the application for judgment at 
least three days prior to the hearing, a gh the mo 
tion for judgment was filed before the new rules be- 


came effective (Rule 86) 


RULE 56—Summary Judgment—Subdivision (a) 
—For Claimant 

States of America d frat Charles 

( Western New York, But D. | June 


16, 1939) 


District of 


Summary judgment should not eranted if the 
pleadings, amplified by the affidavits, raise any genuine 
issue regarding facts material to tl pute between 
the parties 

Port of Palm Beach District v } R. Goethals, 
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et al. (Circuit Court of Appeals for the Fifth Circuit, 


( 
Sistey, C. J., June 23, 1939). 

1. In a jury case, summary judgment should not 
be granted unless the facts are clear. 

2. The granting of a summary judgment does not 
deprive the losing party of his right to a jury trial if 


e burden of proof on the only issue 
is able to adduce any 


such party 
raised and fails to show that 
proof in discharge of such burden. 

3. Granting summary judgment does not deprive 
the losing party of his right to cross-examine the 
afhants for the ving party, if it appears that even if 
the case went to trial it would be unnecessary for the 


prevailing party to call them as witnesses. 


Subdivision (b)—For Defending Party 


O. B. Monroe v. Hattie Ordway, et al. (Circuit 
Court of Appeals for the Eighth Circuit, Per Curtam— 
SANBORN, ( .. THOMAS, C J., Suttivan, D. |= May 
15. 1939 

Defendant’s motion for summary judgment should 


be granted if it appears from the complaint that plain- 


I 
tiff’s claim is | red by laches 


In re Dan WW. Tracy. (Circuit Court of Appeals 
for the Second Circuit, Cuase, C. J., July 31, 1939). 

] Motion for summary judgment may be made 
in contempt proceedings 

2. <A notice of motion is preferable to an order 
to show cause for the purpose of citing a person for 
contempt for failure to obey a subpoena. (Rule 45 (f)) 

Heart of America Lumber Company v. Sarah B 
Below Western District of Missouri, Western Divi 
sion. Oris. D. | Aug. 9, 1939 


On a motion for summary judgment in an action 
on a lease of building in which the issue raised is 
whether the building had been destroyed or merely 
damaged, tl urt may resolve the question, determine 
that there is no genuine issue and grant the motion. 


Subdivision (c)—Motion and Proceeding Thereon 


B.C. Schram v. Florence R. Clair, et al. (Eastern 
District of New York, Garston, D. J., July 17, 1939). 
In an action to enforce stockholders’ liability in 
which defendant pleaded that he had transferred the 
stock to another more than sixty days before the bank 


failed to meet its obligations, neither party is entitled 
to summary judgment if there is an issue as to the date 
on which the bank failed 


Subdivision (d)—Case Not Fully Adjudicated on 
Motion 
nited States of America, et al. v. David Buttrick 
Company, et a District of Massachusetts, BREWSTER. 
D. J.. Aug. 3, 1939 
In an action by the Government against numerous 
defendants to enforce compliance with an order of the 
Secretary of Agriculture regulating the handling of milk 
in a certain area, summary judgment was granted for 


the plaintiff as to the reserving for subsequent determi- 
nation questions as to the status of certain of the de- 
fendants and the amount due from each 
Subdivision (e)—Form of Affidavits; Further 
Testimony 
Seal nals Corporation, et al. v. Standard 
Oi Combas f New Jersey, et al. (Circuit Court of 
\ppeals for the Second Circuit, L. Hann, AuGustus 
N. Hanp and Crark, Circuit Judges, June 12, 1939). 
On motion for summary judgment, if affidavits 


are submitted beyond the pleadings, the pleadings 


may, in the exercise of discretion, be treated as amended 
to conform to the proof. 


RULE 73—Appeal to a Circuit Court of Appeals— 
Subdivision (a)—How Taken 

James H. Jordan, et al. v. Palo Verde Irrigation 
District. (Circuit Court of Appeals for the Ninth Cir 
cuit, MATHEws, C. J., June 28, 1939). 

Prior to February 13, 1939, the effective date of 
the amendment of Order 36 of the General Orders in 
Bankruptcy which made the Federal Rules of Civil 
Procedure applicable in bankruptcy proceedings, an 
appeal from an interlocutory decree taken both as pro- 
vided by Sec. 8 (c) of the Bankruptcy Act and Rule 
73 (a), was proper. 

Percy Cowan, et al. v. Dickinson Industrial Site, 
et al. (Cireuit Court of Appeals for the Seventh Cir 
cuit, Evans, C. J., May 22, 1939). 

An appeal from an order in bankruptcy on an ap- 
plication for an allowance of compensation may be main- 
tained only if allowed by the Circuit Court of Appeals 
in the exercise of discretion (Sec. 250 of the Chandler 
Act, U. S. C., Title 11, Sec. 650). 

Delores Lacy Collins v. Metro-Goldwyn Pictures 
Corporation, et al. (Circuit Court of Appeals for the 
Second Circuit, HANnp, C. J., Aug. 7, 1939). 

\n appeal will lie from an order dismissing for in 
sufficiency a claim for infringement of a copyright, al 
though a claim for unfair competition joined in the same 
complaint remains to be tried. 


Subdivision (b)—Notice of Appeal 

Jerry W. Carter, ect al. v. Legh R. Powell, Jr., et 
al. (Circuit Court of Appeals for the Fifth Circuit, 
Hormes, C. J., June 13, 1939). 

The court of appeals may consider only that por 
tion of the judgment or order which is designated in 
the notice of appeal, if the appeal is taken only from a 
part of the judgment. 

M. M. Martin v. Hildur F. Clarke. (Circuit Court 
of Appeals for the Seventh Circuit, Kerner, C. J., 
June 27, 1939). 

A notice of appeal is sufficient even though it re- 
verses the names of the parties in the description of the 
judgment, if it contains sufficient information to 
acquaint the appellee of the identity of the judgment 
appealed from. 

RULE 81—Applicability in General—Subdivision 
(a)—To What Proceedings Applicable 
(Supreme Court of the United States, Jan. 16, 1939) 

Federal Rules of Civil Procedure made applicable 
in bankruptcy proceedings by amendment of General 
Orders in Bankruptcy Nos. 36 and 37, effective Febru 
ary 13, 1939. 

(Supreme Court of the United States, June 5, 
1939). 

Federal Rules of Civil Procedure made applicable 
to proceedings in copyright, in so far as they are not 
inconsistent with the Copyright Rules, effective Sep 
tember 1, 1939. 

Subdivision (b)—Scire Facias and Mandamus 

George Allison & Co., Inc., et. al. v. Interstate 
Commerce Commission. (Court of Appeals for the 
District of Columbia, Groner, C. J., Aug. 7. 1939) 

Although the writ of mandamus was abolished by 
the new Rules, a mandamus proceeding instituted be 
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date of the Rules will ne vertheless be 


fore the effective 
I 


considered on its merits (Rule 86) 
Jonathan M. Levine v. James A. Farley, et al 
(Court of Appeals for the Dist f Columbia, GRONER, 


C. J., Aug. 7, 1939 


’ Although the writ of mandamus was abolished by 


the new Rules, a mandamus proceeding instituted be 
fore the effective date of the Rules will nevertheless be 
considered on its merits (Rule 86) 


RULE 83—Rules by District Courts 
E. J. Wells v. The Equitable Life Assurance S: 
ciety of the United States Western District of Ken 
tucky, SHACKELFORD, D, J., Aug. 8, 1939) 
On matters not cov Federal 
to follow lo a 


Rules of 


Civil Procedure, the court may continue | 
Hence, the district 


state practice under which the closing argu 
| 


state practice court may continus 
to follow 
ment to the jury is mack 

| Editorial Note: Rule 83 empowers the district 
courts to adopt local rules on matters not covered by 
the Federal Rules of Civil Procedure. Presumably the 
opinion in the instant case is in effect the adoption of 
a local rule, since the Conformity Act must be regarded 
as having been repealed and consequently the state 
practice is no longer | Federal courts even 
in respect to matters not covered by the Federal Rules 
of Civil Procedure. ] 


by plaintiff’s counsel 


nding on the 


RULE 86—Effective Date 
Mrs. Irene Frissell v. Rateau Druq Store, Inc., et 
al. (Western District of Louisiana, Alexandria Divi 
sion, DAwkIns, D. J., May 3, 1939 
The Federal 





Rules of Civil Procedure should be 
applied so as to permit a demand for equitable relief 
filed after the effective date of the Rules to be joined 
with an action for damages pending on such date, un- 
less their application would not be would 
work injustice 


feasible or 


Commonwealth Trust Company of Pittsburgh v. 
Reconstruction Finance Corporation. (Western Dis- 
trict of Pennsylvania, ScHoonmAker, D. J., June 21, 
1939) ; 

The distinction between law 


and equity having 
been abolished, it is not 


necessary in an equity suit 
filed prior to and pending on the effective date of the 
Federal Rules of Civil Procedure, to determine whether 
the plaintiff had an adequate remedy 

Massachusetts Bonding and Insurance Company 
v. Harrisburg Trust Company. (Middle District of 
Pennsvlvania, Jounson, D. J., June 23, 1939). 

Motion for more specific statement of affidavit of 
defense and of counterclaim filed prior to effective date 
of the Rules construed as a motion for a bill of par- 
ticulars 

Fred H. Solomon v Welch, etc. (South- 
ern District of California, Central Division, Hotuzer. 
D. J.. June 24, 1939). 

In an action in which the man 
Court of Appeals was filed in the 


at law 


= alomn H 


aren FI 


date of the Circuit 
district court and 
judgment pursuant thereto entered after the effective 
date of the Rules, such Rules, insofar as they relate to 
costs, are controlling 

Jackson County, Missouri The- Alton Railroad 
Company. (Circuit Court of Appeals for the Eighth 
Circuit, Wooproucn, C. J., July 11, 1939), 


The rule abolishing necessity of requests for special 
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findings in cases tried without a ’ 
to cases tried before effective date of the Rule S 
Richard J. Hoffman v. New Jers 


Young Men’s and Young Women’s Hebrew 


tions, (Circuit Court of Appeals for the Third Cn 
cuit, Brppie, C. J., July 21, 1939). 

Default judgment should not be entered against a 
party who has appeared in the action unless he has been 
served with notice of the application for judgment at 
least three days prior to the hearing, although the mo 
tion for judgment was filed before the new rules be 


came eftective 


George J. D’Allessandro, et al. 7 Lula | htol 
(Circuit Court of Appeals for t Fifth Circuit 
Hoimes, C. J., June 30, 1939) 

The new Rules should be applied in testing the 
sufficiency of a complaint in an action commenced before 
the effective date of the Rules but which was rein tated 


after a de had been sustained, after such effec 


tive date 


George Allison & Co., Inc., et. al. v. Interstat 
Commerce Commission. (Court of Appeals for the 
District of Columbia, Groner, C. J., Aug. 7, 1939 


Although the writ of mandamus was abolished by 
the new Rules, a mandamus proceeding 
fore the effective date of the Rules will nevertheless be 
considered on its merits. 


nstituted be 


Jonathan M. Levine v. James A, Farley, et al 
(Court of Appeals for the District of Columbia, GRONER 
C. J., Aug. 7, 1939). 

Although the writ of mandamus was abolished by 
the new Rules, a mandamus proceeding instituted be 
fore the effective date of the Rules will nevertheless be 


onsidered on its merits. 





OSCAR C. HULL 


Chairman Committee on Com 











LONDON LETTER 


London Letter 


C ourts—En e] Provisions 

N VIEW present international situation the 
| Lord ( r has deemed it expedient to make 

provis he proper functioning of the courts 
in the evet r and, with that object, he has intro- 
duced s a bill “to provide for the 
modificatior iw relating to the administration 
of justice ent of the outbreak or probability 
of war, al ses nected therewith.” 

In rk in the courts went on as far 
as possi le me way as in times of peace, but 
it is ict le te ecast what conditions 
would obtair lo1 n the outbreak of a war at 
the present t he bill is, therefore, designed to 
make pt : r the administration of justice what 
evel ( : may arise When the bill 
become | given to the Lord Chan 
cellor to su the sittings in London for a period 
upon the f wat t is anticipated that this 
period veeks so that it may then 
be possil yf some idea as to what the actual 
conditio1 re likely to be, and to give time 
O apprecia able difficulties of traveling from 
place to pla 

It will, | probability, be found necessary to 
distribute t Courts of law all over the country, to 
such places iy seem to be reasonably safe from 
attack, ar Chancellor will be empowered to 
make thi ers for dividing up and dis 
tributing tl is courts in different parts of the 
country I make orders and rules of Court with 
reg urd to the ipreme Court, the inferior courts, the 
\ssizes, the | Criminal Appeal, and the Cen- 
tral Criminal Court The Home Secretary will have 
similar poweé regard to Courts of Quarter Ses 
sions and su jurisdictio 

It is uw tood that twelve towns have already 
been select le for the accommodation of the 
King’s Ben livision, but the names of these towns 
have not vet made public [It has also been 
decided that the Court of Appeal, the Chancery Divi 
sion and t rce Court will sit at Oxford, and the 
Prize Court a1 \dmiralty Court at Winchester 

During the last war it was found desirable to 
reduce the number of jurors required to form a jury 
from twelve en, and this precedent has been 
followed in the sent bill, with the exception that the 
number of jut en will not be reduced in cases of 


murder ai the age limit for jurors 


has been ra sixty to sixty-five No question 
arising in civil ] eedings will be tried by jury unless 
the Court ge is of the opinion that it should be 
so tried The period of remand of accused persons 
is extend eight to twenty-one days. Experi 
ence 1 ( showed that the business in some 
of the Courts s very considerably reduced, while 
that in othe for instance the Prize Courts, was 
increased lt s therefore been provided that in the 
event of va es occurring among the Lords of 
\ppeal in O or Judges of the Supreme Court, 
it shall not be necessary to fill the vacancies unless 
the Lord ( ( St His Majesty that the 
state of business requires that they shall be filled 

The moving the Courts will not be easy and 
much thought ulready been given to the matter. 


Law Reports | certainly be required for reference 


801 


in most Courts, and the task of finding room for them 
will be considerable. Buildings in which the Courts 
will be held must have rooms for Judges and their 
clerks, barristers, solicitors, juries, staff and the public 
Further it will be necessary to find accommodation in 
the towns to which the Courts may be moved for the 
members of the profession who practice in them 

In view of the fact that arrangements have been 
made to evacuate 3,000,000 children, and others, to 
places of comparative safety in the event of an 
emergency arising, it seems likely that the fortnight’s 
vacation contemplated may well have to be extended 
to provide for the removal of the Courts. 


lemple Stairs 


In a recent number of the “Port of London 
Authority Monthly” there was a short the 
approach to the Temple from the Thames by way of 
the Temple Stairs. This right to a landing stage for 
the use of the temple has been in existence since the 
time of Henry II when the Knights Templars moved 
from their original settlement in Holborn to their more 
spacious home on the banks of the Thames, which was 
then, and for many centuries continued to be, the great 
highway for traffic between London and Westminster. 
The Templars there erected on their river frontage a 
pier or landing stage to afford facilities of approach 
at all states of the tide, which pier became known as 
the New Temple Bridge or Stairs, and was a favorite 
point of embarkation. So much was this the case that, 
after the fall of the Knights, when the New Temple 
was held by the King, Edward II ordered his officers 
to keep the Temple gates open by day “that the King’s 
Justices, Clerks and others wishing to pass by the water 
of the Thames might not be hindered or delayed in 
so doing.” When the lawyers settled in the Temple 
as tenants of the Knights of the Order of St. John of 
Jerusalem the Stairs lost none of their utility. Legal 
business at Westminster must have necessitated their 
use almost daily, 

So long as the two Societies were merely tenants 
of the property it seems that the burden of keeping 
the bridge and stairs in repair fell upon their landlords, 
the Order of St. John and afterwards the Crown. But 
in 1584, when Queen Elizabeth, who did not relish 
spending her own money, had been put to great costs 
and charges for the “re-edifying and newe buildinge 
of the Temple Bridge and Stayers,” it was ordered 
that the two Societies of the Temple should henceforth 
each repair one half; and this they bound themselves 
to do by a decree in the Exchequer. There is little 
doubt that this famous Queen used the stairs on the 
many occasions when she came to the Temple. It was 
at the Temple Stairs that the Benchers of the Inner 
Temple assembled to receive Charles II when he came 
in the Royal barge from Westminster to do honor to 
the Reader’s Feast of Sir Heneage Finch in August 
1661. 

When the Victoria Embankment was constructed 
the Templars’ ancient right of access to the river was 
safeguarded by the terms of the Thames Embankment 
Act, 1862, which provided that the Metropolitan Board 
of Works “may and shall make for the Two Societies 
a Landing Place, with proper and sufficient Works 
and Conveniences connected therewith, in substitution 
for their present Landing Place at the end of Middle 
Temple Lane, and the same shall be used by the Inner 
Temple and the Middle Temple, and shall be held, 
enjoyed, and regulated by the two Societies as their 
private Landing Place accordingly.” On the railings 
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at the top ol the stairs may be seen the coats-of-arm 1 
7 ‘ : ' _ dal Ss avreed ( } _ 1 eee . 
of each of the Inns the Agnu Dei of the Middl Pon i to be paid under the contract : i 
, ‘ LIC CIE shz 10 case be tal , ; 
lemple and the Pegasus of the Inner Temple O , in no case be taken into consideratio1 >) Wher 
, 5 ou inet mple nly at cf oar “ nen 
twice since the new embankment was constructed | 3 the moment of frustration the contract ; been pet 
. , oi vas 5 -d Nas “me i dnl 5 s a 
the ancient right of access to the river ‘eeepc # formed in part and the part so perfor ’ aes" 
: i rive! assertec these . inal ee 
Once, in 1934, when the Treasurer of the Middle J . these rules shall apply only to that part of th ; 
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there for a tour to soints of interest, a1 ; or vary the price oO! other pecuniat 
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for a cruise down the rivet In an appendix to the Report t ( mittes 
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contemplated the possibility of what only as a erent | ered 
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Summaries of Leading Articles 


(Continued from page 791) 


informed readi1 [It seems that the emotion is aroused 
because Powe hanged his point of view and now 
appears as al cate unsocialized vested in 
terest, the title insurance companies and the title law 
vers. Howe efects in our recordation system are 
admitted and | fessor Powell would improve it and 
regulate ce | S e authority. The au- 
thors are sweeping reformers who would knock this 
vested interest into a cocked hat lo them “there is 
no persuasi\ 1 why a t ¢ a farm should not 
he as ea ( d as securely held as a ship or 
I r S uton lie 
TAXATION 
Should Federal Income Tax Be Simplified 
Robert B. | 48 Yale L. Jour. 1200. My. °39; 
New Haven, | 
\ftes Stat ver) briefi the history and the 
startlingly i | size and complexity of the national 
income tax la author answers the critics who ad 
vocate a more ple law by arguing that in the main 
this is imp hat conclusion is based on the 
assumption tf t the nation wants first a net income tax 
law which g in revenue, and, secondarily, one 
which will be equitable, as certain, and as easily ad- 
ministered as possible Simplicity is not always con 
sistent wit ty, certainty, and ease of administra 
tion. Mu e done to simplify the administrative 
provisions, | plaining taxpayers are mainly in 
terested in t ubstantive pro ms of the law But 
these “‘do 1 end themselves simplification” and 
future amet s for the protection of taxpayers are 
likely to cau eater complexity There is “an as 
tonishing d specific suggestions” for simplifica 
tion Four 1 ire analyzed Two would result in 
eater complexit he other two would result in a 
much more tax statute They contemplate a 
statute ¢ he portant general rules. 
he ] ( it nuld be left to the courts 
or to adm regulation his, however, would 
not produc re simple \fter all, nearly ninety 
per cent of ixpavers filing returns for 1935 
reported $5,000. Most of them 
did not » De ( pre | ensible 


Ross Contest Essay 


ied from page 780) 
gan, where rts are less liberal than the commis 

Whe ents dministrative finality 
should he e influenced by substan 
tive questior Mr. Justice Harlan’s much-applauded 
bserva es’ do not restrain courts 

om findings medies for injustice will continue to 
eflect tl ! 

\fte e finality and judicial 
evie eans end formula, doctrine, 
heory, p n conclusions drawn from factual 
investigat must vield in the last analysis either 

jurclic of administrative impartiality 
ind expr he ineradicable abhorrence of the 
just judge sults oncrete cases 

145. Gins Burroughs Adding Machine Co. 204 
Micl 0 78 

14 M Bridge ( ed States, 216 U. S. 
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177, 195 
selves SO 
find some 
done by 


(1910): “The courts have rarely, if ever, felt them- 
restrained by technical rules that they could not 
remedy, consistent with the law, for acts, whethe: 

government or by individual persons, that violated 

natural justice or were hostile to the fundamental principles de 
vised for the protection of the essential rights of property.” 


\NOTHER TRIUMPH OF PROFES 
SIONAL COOPERATION 
(Continued from page 768) 

appointed, and reported a draft, which was ap 
proved by the Chief Justice, the Senior Circuit 
Judges and many other members of the Federal 
Judiciary. Hearings were held and the meas 
ure was passed at the recent session. 

The Association was ably represented on 
the Attorney General’s Committee and at the 
hearings held on the Ashurst bill. But its part 
was not limited to their efforts. At the Cleve 
land meeting the Association endorsed the first 
bill in principle and at the meeting of the 
House of Delegates at Chicago, in January 
1939, it took similar action with respect to the 
measure which has just passed. Some of the 
larger local Bar Associations also put their 
shoulders to the wheel and urged the passage 
of the measure—notably the Association of the 
Bar of the City of New York and the Chicago 
Bar Association. 

The measure as finally approved is of 
course an improvement over that which was 
first submitted. It is discussed in an article ap 
pearing in this issue. Certain constructive rec 
ommendations made by President Vanderbilt in 
his address to the Ohio State Bar Association 
in 1938, by the Conference of Senior Circuit 
Judges in the fall of last year, and by others are 
embodied therein. The plan of dual control 
over the administration of business has been 
eliminated, more frequent reports as to the 
status of judicial business have been provided 
for, decentralization has been accomplished by 
the institution of judicial councils in the Cir 
cuits, and the remarkably successful operation 
of the Judicial Conference in the Fourth Cir 
cuit, of which Judge Parker is the Senior 
Judge, is recognized by the provision for hold 
ing such conferences in all the circuits. 

[f we except the broadly extended work of 
preparing, criticising and revising the Rules of 
Civil Procedure, it would be hard to find a statu 
tory proposal for improving the administration 
of justice which has received such careful at 
tention from the Bench and Bar as that which 
has just become law. There is certainly “honor 
enough for us all.” 














Georgia Bar Association Has Largest Attendance in Its 
History at Fifty Sixth Annual Meeting—Institute 
on Administrative Law Held—Symposium of 
Former Governors of State etc. 


HE Fifty-Sixth Annual Meeting of 
T the Georgia Bar Association was 
held at the Atlanta Biltmore Hotel 
\tlanta, Georgia, May 25-26-27, 1939 
The attendance was the largest in t 
history of the Association, and genet 
ally it was one of the most successful 
annual meetings yet held 

On the first day the President’s Ad 
dress was delivered by Honorable Jos 
B. Cumming of Augusta, President of 
the Association. He selected as his sub 
ject the responsibilities of an organized 
Bar and, viewing the topic in an his 
torical perspective, traced the growth 
and attendant responsibilities of groups 
and associations of lawyers. 

In the afternoon an Institute was 
held on Administrative Law, with Hon 
orable John L. Tye, Jr., of Atlanta, as 
director. Honorable O. R. McGuire of 
Washington, D. C., 
the General Accounting Offices of the 
United States, and Honorable Ashley 
Sellers of Athens, now with the De 
partment of Agriculture at Washing 
ton, discussed the subject of “Federal 
Administrative Law and State Admin 


General Counsel of 


Joun L, Tye, Jr 


President, Georgi Bar Association 


istrative Agencies and the Laws Ap . 

licable to Them.” After the discussior 

. - le t ; - " ernor of the State of Georgia, including 
r the saker * meeting was thrown , oa 

yy the speakers the ; the present incumbent The former 


open for questions by the membership 
This was a very successful and instru 

tive section of the annual meeting It 
the evening Honorable Carl McFarland 
of Washington, D. C., former Assistant 
Attorney General of the United State 

as a further portion of the Institute 


Association on the dresses 


Reports 


addressed the 
“Trend of Legislation Delegating Au 
thority to Administrative Agencies.” 


On Friday morning Honorable O: Si ATED on Mississippi Sound, 


ville A. Park, of Macon, read a paper and overlooking the Gulf of Mex 


on the subject of “Georgia’s Western ‘' Biloxi, Mississippi's oldest and most 


eget ia sais historic c vitl s alluring drives 
Territory. [his was followed by the steric city, with its alluring driv 

. magnificent s re-line s indee; 
hemah Adieuen of Ge Asteticiien & ind magnificent shore-line, was indeed 
livered by Judge William Clark of Ne 


ark, New Jersey, Judge of the 7 


Circuit Court of Appeals. He selected 


in ideal setting for the annual meeting 
of the Mississippi State Bar, which was 
held on June 22nd and 23rd with head- 
: ; quarters at the Hotel Buena Vista 

as his subject “Comparative Constitu a . ' 
. © [he Association was welcomed to 
tional Law. Biloxi by one of the city’s outstanding 
ittorneys, Hon. L. H. Doty, and on 
behalf of the coast attorneys by District 
\ttorney R. C. Cowan of Gulfport. An 
ippropriate response was given by Hon 
sity. This was participated in by all John H. Culkin of Vicksburg 


Under the directorship of the Stone 
Mountain Circuit Bar Association a 
symposium was held on Friday after 
noon on the campus of Emory Univer 


those who have held the office of Gov The distinguished President of the 
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Governors who made addresses were 


Honorable John M. Slaton of Atlanta 
Honorable Hugh M. Dorsey of Atlanta 
Honorable Clifford Walker of Atlanta 
Honorable Thomas W. Hardwick of 
Sandersville, Honorable Richard B 
Russell of Winder and Honorable Eu 
getie Talmadge of McRae, and Hono 
able E. D. Rivers, th 
of the State. 

On Saturday morning Honorabk 
Miles W. Lewis of Greensboro ad 
dressed the Association on the subject 


e present Governor! 


of “The Sovereignty of the People and 
the Courts.” This was followed by 
paper by Miss Mary Emma Benton oi 
Macon, as the representative of th 
Junior Bar Association and a student 
of the law school of Mercer University 
She entitled her paper “Shadow and 
Substance.” 

The annual banquet was held at the 
Atlanta Biltmore Hotel on Friday even 
ing, with Honorable John M. Slaton 
of Atlanta as toastmaster. After dinne 
addresses were made by Honorable 
Charles S. Reid, Chief Justice of the 
Supreme Court of Georgia, and Hon 
orable Joseph C. Hutcheson, Jr., of 
Houston, Texas, one of the Judges of 
the Fifth Circuit Court of Appeals 

The following officers were elected 
for 1939-40: John L. Tye, Jr., of At 
lanta, President; O. W. Franklin of 
Valdosta, Vice President Chas | 
Bloch of Macon, Treasuret John B 


Harris of Macon, Secretary. 
Joun B. Harris, Secretar, 


Mississippi State Bar Holds Annual Meeting at Biloxi 
President Kelly Stresses Responsibility of Pro- 
fession to Clients and Public 


Other Ad- 
Hon. William H. 


W atkins Chosen President 


\ssociation, Hon. R. M. Kelly 
Vicksburg, in his stirring address di 
activities. He 


responsibility 


cussed all phases of 
particularly stressed the 
of the legal profession, not only to its 
clients, but to the general public, and 
urged that the members of the Bar 
protect their reputation by upholding 
the high and noble standards that have 
been set by the recognized leaders of 
the Bar. 

The convention refused to adopt pro 
posed changes made by the Committee 
on Pleading, Practice and Procedure 
and, also, refused to consider the 
adoption of the new Federal Rules 


Judge W. W. Venable of Clarksdale 























spoke impressively behalf of a study 


of the Federal Rules and recommended 
their promulgation by the Supreme 
Court working junction with an 
advisory committees f the Mississippi 


State Bar. 

4 report on ictivities of an 
District Bar As 
sociations was given by Hon. J. D 
Thames of Vicksburg. He stated that 
ten out of the sever 
State had active 
which much benefit had been derived, 


benefits derived fr 


teen districts in the 


rganizations from 


and recommended that the other seven 
districts organize on as they could 


conveniently do 


Greetings were brought from the 
American Bar Association by Hon. 
Lipscomb of Jackson, member of the 
House of Delegates of the American 
Bar Association 

Mr. Frank R. Ahlgren, Executive 
Editor of the Commercial Appeal. 
Memphis, Tennessee, was the guest 


speaker and addressed the convention 
on “The Lawyer, The People and The 
Press.” Mr. Ahlgren urged the con 
tinuance of publ 
to work with the press 
understanding a1 
the profession, tl 


relation committees 
toward a better 
relationship between 


public and the press. 


His address was received with enthu 
siastic response 

Hon. John (¢ tterfield of Jacksor 
Chairman of the Junior Bar Section 
gave a report of the work of this sec 
tion during the past year. The conver 


tion adopted the mmendation of the 
Section to memorialize the Legislature 
to establish a Bureau of Identification, 
Investigation and Statistics, but refused 
the recommendation to adopt a new 
code for Mississippi. Several suggested 
changes in the present statute were ac- 
cepted when the report of the Com- 
mittee on Conflicts, Omissions and 
Changes in the Statute was presented 
Mr. Satterfield nounced the election 
of Hon. Charles A. Sisson of Clarksdale 
1 Hon. Dugas Shands 


t 


as Chairman, 
of Cleveland 
Section for the ensuing year 

Other reports were made as follows 
Law School. Dean T. C. Kimbrough; 
Law Journal, H Coleman Branton 
Greenville, Editor: Memorial Commit 
tee, Hon. Marion W. Reilv, Meridian 
Complaint Commissioner, Hon. Ben H 
McFarland, Aberdeen: and Bar Com 
mission, Hon. Alexander Currie, Hat- 
tiesburg. Mr. Cur stated that the 


‘ice-Chairman of the 





> 


commission had done constructive work 
during the vear and that the Bar of 
Mississippi showed a record that chal- 
lenged the admiration of all members 


of all profession 
Among the sox 
vention wa the University of Missis- 


1 features of the con- 


Association luncheon, 
the president of the 


sippi Law Alumni 
presided over by 
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WILLIAM H, WATKINS 
President, Mississippi State Bar 


Law Alumni Association, Hon. Hind 
man Doxey of Holly Springs, and the 
Past Presidents’ breakfast, 


presided 
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over by Hon. Gabe Jacobson of Meri 
dian. 

The Junior Bar Dance was held at 
the Buena Vista pavilion Wednesday 
evening, June 21st. Thursday after- 
noon, June 22nd, the convention en- 
joyed a boat ride to Fort Massachusetts 
where guides explained the historic 
background of the Fort. The annual 
banquet was held Thursday evening, 
Chancellor L. A. Smith of Holly 
Springs, serving as toastmaster. Speak- 
ers at the banquet were Mrs. Evelyn 
Hunt Conner of Bay St. Louis; Hon 
Earle Wingo of Hattiesburg; Hon. Joe 
E. Brown of Natchez; Hon. Wm. A. 
Bacon of Durant, and Hon. W. Lee 
Guice of Biloxi. Immediately follow 
ing the banquet the annual dance was 
held at the pavilion, this terminating 
the entertainment program. 

The election of officers was held Fri 
day afternoon, the following being se 
lected to govern the Association's 
activities for the ensuing year: Hon 
Wm. H. Watkins, Jackson, President ; 
Hon. W. E. Morse, Jackson, First Vice 
President, and Hon. George M. Eth 
ridge, Meridian, Second Vice President 

Jackson was selected as the next place 
of meeting. 

Autce Nevers, Secretar) 


New Hampshire Bar Association Appoints Committee to 
Discuss Project of Joint Meeting with Maine Asso- 


ciation 


-Committee Reports Received 


Institute on Drafting of Wills etc. 


HE Annual Meeting of the Bar 
T \ssociation of the State of New 
Hampshire was held at the Mount 
Washington Hotel, 3retton Woods, 
N. H., on July 1, 1939, with an attend- 
ance of about 125 members of the Bar 
and guests. 

The afternoon meeting was called by 
President Oliver W. Branch at 3:00 
P. M. in the ball room. About 75 mem- 
bers were present. In the absence of 
Conrad E. Snow, Secretary, it was 
duly moved, seconded and voted to elect 
Frank W. Peyser Secretary pro tem. 
The minutes of the previous meeting 
were read and accepted. The address 
of the President was advanced to the 
time of the evening banquet. 

The President announced his receipt 
of a letter from the Chairman of the 
Committee of Administrative Law of 
the American Bar Association, asking 
that the New Hampshire Bar Associa- 
tion approve and recommend the Ameri- 
can Bar Association’s bill. The Presi- 
dent stated that he had read the bill, 
and was perplexed as to its propriety. 
He stated that the bill was pending 
before the United States Senate. It was 
duly moved, seconded and voted that the 





President appoint a committee to con- 
sider the bill, and report at the Mid 
Winter Meeting of the Association 

Judge George H. Grinnell reported 
for the Committee on Professional Con 
duct, emphasizing the fact that the 
Committee is not a collecting agency. 
He mentioned one case which had been 
referred to the Attorney-General, the 
outcome of which was not known to the 
Committee, and one case in the western 
part of the state in which hearing was 
denied, after investigation. The report 
was accepted. 

Harold M. Smith, on behalf of Judge 
Alfred J. Chretien, summarized the 
report of the Committee on Legal Aid, 
to the effect that it appeared to the 
Committee that the Bar takes care of 
most cases, and that it would be unwise 
to have a state Legal Aid organization. 
It was recommended that the incoming 
President appoint a committee of not 
less than three members, the Secretary 
of such committee to forward cases to 
those attorneys who will accept them. 
The report was accepted and the recom- 
mendation adopted. 

Robert W. Upton reported for the 
Committee on Legislation concerning 
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tigating committe VO motiot 


made, the matter wi 


(;eneral ot the United States, 
that statements of their office con 
anti-trust laws were available 
public. The President suggest 
those interested leave their nar 


the Secretat ¥. 


that the Association assist its |] 
en route to California to atte 


tion by contributing $100 tow 
expenses. 

Judge Jeremy R. Wald 
that he and Conrad EK. Sn 


and voted that the incomu 2 Pr 
appoint a committee to cooperate 


James B. Godfrey, on behalf 


Committee on Advanced Legal 


ton Leach, of the Faculty of | 
Law School, who conducted an | 
on the Drafting of Wills, with 


At the evening session at 7:00 
a banquet was served to 109 
and guests. President Oliver \ 
then delivered the President's a 
in which he discussed the Dev 
of the Common Law 


similar committee of the Maine 


Association to discuss the prope 


The President read a_ letter 


Thurman Arnold, Assistant Attorne 


It was moved, seconded, and 


meeting of the American Bar A 


ciations. It was duly move secon 


tion then presented Professor W 


much, and the letter recommended 
each Bar Association appoint an 


in New York City, the Presider 
the Maine Bar Association, who 


gested a jomt meeting of the two 


sis on the use of powers of appointn 


legislation tending to rove t 
and bench which was pending 
1939 session of the H { 
General Court. The report was acce 

Burt R. Cooper reported 
of the Committee or Domest 
tions Court, that the report | t 
examined and approved by all the 
bers of the Committee te 
in order, it was dul te 
econded that the { mmittee be 
tinued for a subsequent ret 

It was duly moved, seconde 
voted that the President be emp« 
to appoint a nomunat tt 
make nominations for officers t 
ported at the evening r on 
following were appoint Cha 
Mr. Justice Thoma | Marble 
loughby \. Colby, Omer H At 
Arthur | Sewall, and Mattl 
Ryan. 

The President reac ette1 
\lexander B \ndrew R 
North Carolina, stating the resul 
an investigation of the expense 
Bar in publishing in law list The 
clusion was that the Bat payit 


of the recommendations of Mr. Kristel- code 
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Protessor W. Barton Leach then  retary-Treasuret rad | Snow. 
turned from Jekyll to Hyde to entertain Executive Committee W yman P 
the members and their guests with Boynton, Portsmoutl rles Hart 

itirical and amusing “folk songs” of nett, Dover: Harol Wescott, La 
topical nature, accompanying himself conia; Burnhar ay Conway 
on his “stomach Steinway.” His offer Ibert H. White ester; Gordor 
ngs were received with enthusia S. Lord, Concor¢ vard B. Lane 
he Nominating Committee reported Keene: Kennet ) le port 
nominations of the following for officers RBervle M. Aldr it eon D 
the ensuing year, all of whom we pl Be e Hous 

ele d re | t Jere | \\ Idi T Deleg at 

e-President, Robert W. Upton; $ W. Py 


New Jersey State Bar Association Holds Busiest Meeting in 
Many Years——Supreme Court Refuses to Order Bar 
Integration, Committee Reports——Resolution to 


Appoint Committee on Civil Liberties 
Defeated Other Business 


i t- forty-first annual meeting of the 
New Jer sey otate Bat Assoc ation 
was held at the Hotel Dennis in At 
lantic City, New Jersey, on June 2 
ind 3, 1939. The first business session 
was held on Friday morning, June 2 
Hon. William D. Lippincott, the Presi 


! 
dent of the Association, presided at all 
the sessions Th Ss meeting ol the \ 
ociation was the busiest and one of the 
st interesting that has been held b 
the Association for some years 
Reports of the Standing and Spec 


Committees showed that the members 
had been working throughout the yeat 
and many meritorious proposals and 
recommendations were made. Growin 
ctivity on the part of the Committee 
on Americanization was shown in the 
report made by Mr Ror 1uius ‘s Rimo 
f Trenton, its Chairman. The work 


this Committee is more than aca 





demic ¢ t ictive rostering 
merican ideal nd its members have 
re uentl sp ket 1 this subject be 
re many and varied organizations ALLEN B. ENpiIco1 IR 
] ] } 
t had been felt for some time that President. New ey State Ba 
e work of the Committees o1 Ethics | 
nd Grievances throughout the State 
d te hetter care . her Laat 
uld re pDette carried ot were there ers report wa t t i pecial oO 
ore uniform proceduré Mr. Lionel mittee be appointe t eview the A 
z ] 1 . ] ] ] 
Kristeller ot Newark, Chairman of sociations Canons ! thic and pre 
the Committee on Ethics and Griev sent anv revision it i consider nec 
nees, called a conference of representa essary at the next eet y 
+ ; - he lane as r + m4 
tives of all the Bar Associations The Committee o1 egal iducation 
' , 
throughout the State and a sub-con headed by Mr. Josiah Stryker of New- 
mittee headed by Mr James N. Butles ark is making a thor h study on the 
t Atlantic City was appointed to study matter of pre-legal educational require- 
the problem of uniform rules of pr ments and also of the registration of law 
cedure \lthough the report is to be clerks in this Stat st ure 
reterred back to the conterence t : not entirely complet but ll be cor 
understood that such rules have been tinued for this comit ear. Unlawful 
formulated and approved by the Su- practice of the La en receiv 
preme Court and it is probable that ing close attention under the ¢ 
New Jersey will soon have more uni- of a Committee headed by Mt i 
ormity in this particular direction. One M. Klausner of Tersev City Under a 


which has been lopted by the 
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\ssociati ‘ \ ian of the Committee on Nominations 
iation : presented the report of that Committee 
Code has gone into « Since there were no other nominees 
ect eing e t d presented in the manner prescribed by 
solution t g probler our by-laws, Mr. John D. MecMaullin of 
he pract It \tlantic City, cast the ballot for the 
The ( teg { the el cretary, whose name app ared on the 
Bar. he r | } \ 1 ballot The officers of the Association 
son, Jr., of H k, was discharged r 1939-40 are: President, Allen B. 
following rts t ive Endicott, Jr., Atlantic City; First Vice 
the Supren t integrate the President, Sylvester ( Smith, Jr., 
hav I e t ewark: Second Vice President, Mil- 
ust t t ust ton M. Unger, Newark; Third Vice 
€ Op] sar it- President, William J. Connor, Trenton; 
elf lreasurer, Joseph J. Summerill, Jr 
hai ( tte Camden; Secretary, Miss Emma Ef 
\lembe be i Dillon, Trenton 
t d [ 5 \ proposed new Constitution and By 
ne ester C. Smit laws for the Association was presented 
i of a | by Mr. L. Stanley Ford of Hackensack, 
ittee t egal Institut 1 A motion that a consideration of this 
the led State last Fe matter be postponed until the mid-win- 
ruary, report t the Institute had ter meeting, was carried. There is great 
been su vas an attend- interest in the proposed Constitution 
ice ions, whi ind By-laws, because they are consid- 
lasted ove two di he erably different from the present set-up. 
periet titute and tl One of the interesting phases of the 
othe the Huds: ork here in New Jersey has been a 
County Bar Association durit 9 past real effort to cooperate with other or- 
ea ranizations throughout the State, and 
terest t ¢ mference committees have been ap 
yers in keey th their prot pointed at the request of these organ 
sion M ifert zations. ‘This has been an important 
or ( ( t ctor in the Association's public rela 
Study t : tions work, although it has not been 
ended st t ght end definitely a part of the work of any 
ont Stat (ommittee on public relations. Reports 
tutio! t ( 1 this group were received from Mr, 
consider g David M. Klausner, Chairman of the 
lriday t ce te t { ommiuttec to Conte with the repre 
eet! | \ entatives of the New Jersey society 
ciation, al re well attended f Certified Publi Accountants; Mr. 
Vucl te é t I.. Stanley Ford, Secretary of the Law 
ganizat S ers and Bankers Conterence Commit 
poration 1 ire ( p tec Mr. Charles A. Rigg of Burling 
vely ne 1 but are p1 ton, Chairman of the Committee to meet 
ng to be ( th representatives ot the Medical So 
ho part ciety of New Jersey Mr. Louis B 
Che s LeDuc of Camden, Chairman of the 
lay € 1 t readi (‘committee to Conter with a Committee 
{ the the Association of Real [state 
assed ‘ Boards of Vew Jersey and also the 
ve! t ( present Chairman of the Conference 
gave a ( t te t (Committee with representatives of that 
| ¢ \ssociation : Mr Ira ( Moore i. ol 
\l \ ( ewark, Chairman of the Committee to 
al t (Confer with representatives of the New 
1 t | t lersey Title \ssociation 
ol tte 1 Mr. Frederick J. Waltzinger of New 
ree é é rk, Chairman of the Committee to Co 
ion \lt t perate with the Work of the American 
ults ( aw Institute, reported that good prog 
itl t ress had been made with the New Jer- 
I1roug ey annotations. The Committee on 
Hon. Forrest rhead, form Works Progress Administration Proj- 
reside 1 State Bar ects is working with this Committee and 
Associatio1 the tor ot the results have been very satisfactory 
Legal | k t The report of the Committee on Legis 
helpfu tion made by Mr. Louis Rudner of 


Mr. Willia [ 1 r., Chait lrenton, indicated great activity on the 
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part of this Committee during the year 
Mr. Edward J. O'Mara of Jersey City 
reported for the Special Committee on 
Federal Legislation, a new committee. 
Mr. Forster W. Freeman, Jr. of Pater 
Publicity 


son, reported for the Com 


mittee, another new Committee which 
is laying a good foundation for future 
activity. Still another is the commit 
tee to set up a Speakers’ Bureau. Mr. 
Richard J. Hughes of Trenton, Chait 
man of this Committee, reported that 
a list of voluntary 


compiled and would be distributed to 


speakers has been 


the various County Bar Associations 

Consideration of a resolution to ap 
point a Committee on Civil Liberties 
similar to that of the Amercan Bar As 
sociation, laid on the table until this 
meeting, was then taken up. This high 
ly controversial issue had drawn many 
members from all over the State to the 
meeting. In order that it might be fully 
considered and ample time given to the 
discussion, parliamentary objections 
which had been raised at the mid-win 
ter meeting were all withdrawn 

Mr. Joseph Newark, 
who had originally presented the mat 
ter to the 
Others who spoke for the res 


Harrison, ot 


Association opened the dis 
cussion, 
olution were Messrs. George McCarter 
of Newark, Philip Schotland of New 


ark, and Arthur T. Vanderbilt, former 
President of the American Bar Associa 
tion, also of Newark. Messrs. Merritt 


Lane of Newark and Robert Carey of 
Jersey City, a member of the House 
of Delegates of the American Bar As 
sociation, spoke against the resolution 
At the end of the discussion, a standing 
vote was taken and the resolution was 
lost. 

The _ third 
meeting was held on Saturday morning, 


business session of the 


June 3. Section reports, all showing a 
healthy growth and sustained interest, 
made by Messrs. William N., 
Trenton, Chairman of the 
Section of Commercial Law; Joseph ( 
Paul of Newark, Chairman of the Sec 
Julius Sklar of 
Camden, Chairman of the Junior Sec 
tion; Milton T. Lasher of Hackensack, 
Chairman of the Section on Municipal 
Losche of Hack 


were 


Cooper of 


tion of Insurance Law; 


Law; and George F. 
ensack, section on 
Banking Law; R. Smith of 
Summit, newly elected Chairman of the 


Chairman of the 
and Jay Bb. 


new Section on Corporation Law 

The special Committee to study Ad 
mission to the Bar by Quota, headed 
by Mr. Chester W. Fairlie of Newark 
made its first report. Its studies will 
not be completed until the results of the 
questionnaire as to the economic statu 
of the Bar of New Jersey have been 
compiled. This questionnaire was pr¢ 
pared and is being circulated by our 
Committee on Works Progress Admin 
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istration Projects vil 
lish of Newark, Chairn 
mittee 


on Practice and 


Appellate Jurisdictions, reported that 
phases of its work but e ha be 
completed 

Mr. Milton M. Unger, Chair: 
the Work Progre \dministrat 
Projects since the Committee was fir 
appointed, reported that this | 
tee has given needy lawyers of tl 
State practical help through which tl 
professional morale has been sustain 
In addition to that, New Jerse 
been able to get many necessary pr 
ects completed which mi itherw 
never have been done 

The State Bar Associatiot I 
to publish a comprehensive book 
Workmen’s Compensation which will 
of value to every member of the bar 
most of the work for this book ha 
been done as a project. It condu 
ing an economic surve f£ the 5 
which already indicates it will be 
revealing and helpful, annotations t 
the recent revision of the statutes 
being made, as well as an Inde» 
them, annotations to the reports t] 
American Law Institute are going 
ward, and other work been d 

Mr. William Abbotts of Trent 
made the report for the General ( 
cil of the Associati M1 Robe 
Carey, Chairman of a ( 
tee on Judicial Administrat 
Henry Harrison of Newark, Cl 
of a special Committee to Urge 
Legislature to establ et 
Revision Commission, and M g 
Bourgeois of Atlantic , 
of a Committee on Expert Evice 
made routine reports. Since the 
ing, the Legislature has passed 
which has become law that a pe 
Revision Commission be establ 
Messrs. S. Rusling Le Sale 
William J. Morrison, J: H 
ack, have already been appointed to it 

Mr. William W. Evans 
Chairman of the Commi ttee on Re 
tions, presented its report The Assi 
ciation approved H. R. 5653 px 
to federal income taxe Lwyt 
and the appointment fth | 
States District Judg: tl Di 
of New lersey It it 1 re 
against the Chandlet H. R. 4938 
which would attempt to regulate the 
cial conduct of the U1 states 
The most controversial resolutior 
presented from the Ju Secti 
the Association, that ( tte P 
appointed to study the stitut 
New Jersey and consider the adv 
itv of recommending the convocati 
a constitutional conventior Althoug 
idversely reported by the Committes 
it was approved after a lengthy debate 
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Mr. William D. Lippincott of | 
len, the retiring President nade 
cellent annual address \t its é 
| 1 
4 sing vote ot thank Ss given fn 
for a fine administration The Pres 
1 1 —— e ! . ; 
dent then appointed the incoming Ilres 
dent’s wife and son as a Committee to 
escort hi to the Chair atte 


Mr. Allen B. Endicott, Jr., was inducted 


the resident The retiring 


new 


ident presented the new President 


ith a gavel and block as a giit t the 
\ssociation hese were made 

rts of the Frigate Aususta which has 
great historic interest to New Jersey. 
After the a ceptance ol the dutic I 
President by Mr. Endicott, the annual 
meeting was adjourned. 


Since this meeting closed forty vez 


of activity on tl the Associa 


1é part o! 


tion, the Guests of Honor, in additiot1 


Chancellor Luther A. Campbell and 
Chief Justice Thomas Le Brogan, wer: 
+} 


ie founders of the Association who 





vere still living. Four of the fourteen 
ere present at the dinnet Che f l 
ers were Hon. Henry S. Aly 1 of 
neland, Hon. Charles ( Black of 
lersev City Hon, | as. % ] 
Camdet lon. George A, | 





lou RN 








Atlantic City, Hon. W. M. Cleveng 
ity, Hon 


vertville, Ho ink Kuireke 


Atlantic ( 
ot Laml 
, : 
of Paterson, | xt 
Hi 1 V' 
Bridgeton, Hon. Robert H. McCarter of 


Hon. Cl \. Ree 


I lemingt mn, 


‘ 1 
\ewark, 


Minnesota. 
Mr. E. G. C. Blea en, ré 
sponded I | 


reading of the list and the presentatio 
of those attendi the 
1] 


il 


ng 
His Excellency Bart mustace 
Bishop ot Camdet 
esting talk é rpose f 
State.” His addr: e 
an address by Hor farol 4 Wells 


Judge of the Court I il \p 
peals of New 
stitutes Real 
addresses, made D 
State who are 
its citizens, 


were |! t nt stir in 


thought-provoking 


secretary, New fet t al 


sociatio1 


North Carolina Bar Association Holds Forty First An- 


nual Meeting at Wrightsville Beach 
Van Winkle Reviews 


. . , . 
ciation s History 


A ddresses 


is eld at the Ocean Terrace Hotel 
Wrightsville Beacl lune 22-24, 1939 
It was well attended 

The meetit - was called t 
he evening of June 22 by L. J. | 





f Wilmington, Chairman of the Exec 
itive _ommiuittee The addre 
come was made by George Rountree 
Ir f the Wilmington Ba 
esponded to by Wm. C. | 
the Raleigh Bar 
Following the reports of the S 
t y-Treasurer and of the rx itive 
( mittee, President Kingsland Vai 
Winkle, of the Asheville Bar, delivered 
the presidential address on the subject 
\fter Forty Years,” in which he re 


spots in the life of the 


“A hot} 


l 
‘iatio TI vas bo 


prehensive and interesting 


address 


1e 


Friday morning, following repot 
an address 
Edmund 
York Bar, on the 
Aspects of Legal Aid Work 
Appear to Practicable i 
Carolina.” 


committees, 
ry Hon 


the New 


Was deliver! 
Ruffin Beckwitl 
subject 
Which 
North 


introduced by 


n 
as 


Raleigh Bar \t 


President 
High Spots in Asso- 
Other Significant 


New Officers 





noon a most nter I bal 
program was .ca it \llsto 
Stubbs, of the Durha sar, Chairmar 
of the Junior Bar C ttee, presiding 
Dispensing with a meeting on Friday 
Iternoon a most i tt t! was 
taken down the Cap i IX on 
the U. S. Coast Gu itt Viendota 
secured through the I t T \ ngres 

an | Bayard Cl 

On Friday evening I t profoun 
and informative add was delivered 
by Hon. John Dickinson f Philadel 
phia, General Sol t Pennsylvani 
R. R. Co., and Profe f Law, Un 
versity of Pennsylvar n the subject 
“Due Process of Lay M lickinsor 
was introduced by ( t man |. Ba 
ard Clark 

On Friday morning 
delivered by [ S. Judge hnson | 
Hayes, of Greensh “New Fed 
eral Rules of Civ ! dure Phe 
speaker Was give! é ittention b 
the large audience | ent 

The following cted 
for the ensuing year: Preside Fred 
[. Sutton, of Kinst President 


ohnson, 


Hendersonville; Talbot 


K. Bryan, Wil 


Shipman 


\ berdeer 
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WHAT WILL THE JUDGE SAY— 


s\¢ HEN the argument on a point of law is concluded the 
reaction in the lawyer's mind is something like this: 
‘*The Judge looks grim today. I fear | failed to impress 


his honor.”’ 


How consoling in times of stress is the inward strength 
which comes from knowing that you have cited convincing 


and accurate authority. For this purpose we recommend 


AMERICAN JURISPRUDENCE. 


That Judges, trial and appellate, have the utmost confi- 
dence in American Jurisprudence is shown both by our 
correspondence with them and the great flood of citations 


of approval in the new reported cases. 


lt will lighten your day to own and use an American 


Jurisprudence, the accurate legal text. 








Published Jointly and For Sale By 
BANCROFT-WHITNEY CO. San Francisco, Calif. 
THE LAWYERS CO-OPERATIVE PUBLISHING CO. Rochester, New York 
























Frep I. Sutton 


President, North Carolina Ba 


mington; Secretary-Treasurer, He 
M. London, Raleigh; Executive Con 
mittee, L. K. Martin, Winston-Sal 
Wm. Vass Shepherd, Raleigh; holdover 
members of the Executive Committee 


being, W. F. Taylor, Chairmar 
Goldsboro: Kerr Craige Ram 

Salisbury, John ( Rodman. Tr 
Washington and D. Ed Hudgir 


(sreensboro. 
Henry M. Lonpon, Se 





DAVID R. CALDWELL 
First National Bank Bldg 
Houston, Texas 
Available as agent for out-of-state Corpo- 


rations desiring to transact business in 
the State of Texas. 


Also office and secretarial service. 


Member Houston (} 





Pennsylvania Bar Association Holds Forty Fifth Annual '~yers of 
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Do Your 


Clients Know... ? 





That Lumbermens Mutual writes more automobile 
casualty insurance than any other insurance com- 
pany in America? 


That Lumbermens has a unique unbroken record 
of growth through good times and bad, plus an un- 
broken record of dividends paid to policyholders? 
(Assets have grown from $25,000 to $34,000,000; 
the added benefit of dividend-savings has amounted 
to more than $22,000,000 in the last ten years alone.) 


That Lumbermens maintains a highly liquid con- 
dition? (The January 1, 1939 statement showed 


65% of its assets in cash and government bonds.) 


That Lumbermens maintains a coast-to-coast, 
night and day claim service manned by hundreds 
of expert representatives which assures Lumber- 
mens policyholders of immediate assistance wher- 


ever they may happen to be? 


LUMBERMENS MUTUAL 
CASUALTY COMPANY 


James S. Kemper, President 
MUTUAL INSURANCE BUILDING, CHICAGO, U.S. A. 


Save with Safety in the “World’s Greatest Automobile Mutual” 
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parted this life during the past ve 


Meeting—President McCracken Answers Criticism President Robert T. McC: 


of Profession Committee to Report on Ad- m4 ition 1 
ditional Fields of Service for Organi- i stgens veer lasies’s Sie 


zation —Other Business om the pen of nand Lundberg 

and particularly to the ticle entitled 

OUR hundred and_= eighty - nine ind ten ladies registered with the Con “The Priesthood the | \ssert 
Pc ccheers of the Pennsylvania Bar mittee headed by Mrs. Robert von ing that Mr. Lundberg’s chief complaint 
Association convened at Bedford~ Moschzisker who so graciously served is that “justice gets forward no faster,’ 
Springs Hotel, Bedford, Pennsylvania is hostess for President McCracken President McCracken pointed out that 
on June 21st for the 45th Annual Me The meeting opened on the morning it should not get f rd any faster 
ing of the Association In addition t of June 21st with the customar tribute it moves at the per t th people 
the members registered, one hundred to the members of the Association and no brake is put u ers o1 
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GIFFORD K. WRIGHT 
President, Pe lvania Bar 
Association 


judges; its rate speed is the rate de- 


veloped by the progress of the race 
the composite thought of a great people, 
if there be such a thing as composite 
thought, develops with the requirements 


of that people and that thought is, and 
always has been, reflected in the growth 
of its law. 

President McCracken further pointed 
out that if the Pennsylvania Bar Asso 
ciation, a volunt organization, con 
tinues to serve in the future as it has 
done in the past, the State of Pennsyl 


vania will have a great voluntary public 


servant—intelligent, helpful, demanding 
nothing but the best of government: and 
secondly, the returns to the profession 
in confidence esteet and good-will 

unselfish 


would more than repay the 
service so rendered 

At the conclusion of the President's 
was adopted call 
ing for the appointment by the Presi 
dent of a Special Committee to make a 
study and recommendations as to addi 
tional fields of publi: 


address, a resolution 


service which the 


Association may enter and to report on 
the desirabilit reorganizing the ma- 
chinery of the \ssociation, the work 


of its Committe nd possibly the re 


districting of it nes to promote ef 
ficiency 

Vigorous debate followed the report 
of the Committee n Program calling 
for the recommendation by the Associ 


ation to local bar sociations of the ap 


pointment of | ittees to investigate 


un-American propaganda activities. The 


debate revolve 


iround the question as 
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to what constitute “un-American activi- 
ties.” The resolution was adopted after 
considerable modification. 

E. Smythe Gambrell, of Atlanta, 
representing the American 
Bar Association, presented to the As- 
sociation some fundamental thoughts on 
Legal Institutes and urged the holding 
of these institutes in the various local 
communities. 

In this connection, the State Associ- 
ation had arranged for an exposition 
and discussion of the new Pennsylvania 
Rules of Civil Procedure by Philip 
Werner Amram during Wednesday 
afternoon. More than two hundred 
lawyers sat more than two and one- 
half hours and intense interest was dis- 
played in this matter. Mr. Amram 
contrasted the purpose of the new 
Pennsylvania Rules with that of the 
new Federal Rules and explained the 
method adopted by the Committee 
which had drafted the State Rules. 
The speaker also summarized procedure 
under specific rules promulgated up to 
this time. The interest in this subject 
was so intense that Mr. Amram’s re- 
marks taken stenographically are now 
being transcribed and will be mailed 
within the next few weeks to the mem- 
bership of the Association. 

One of the outstanding accomplish- 
ments of the Association during the 
past year was the preparation and ulti- 
mate passage and approval by the Gov- 
ernor of the Code of Criminal Pro- 
cedure for Pennsylvania. This work 
was carried on by the Criminal Law 
Committee which had secured John H. 
Fertig, former head of the Legislative 
Reference Bureau of Pennsylvania, as 
a draftsman of the Code. The Code 
is unique in that it makes very few 
changes in the substantive Criminal 
Law, but consists almost entirely of a 
codification and clarification of existing 
statutory Criminal Law. 

At the Wednesday evening session 
President Frank J. Hogan, of the 
American Bar Association, made a bit- 
ter attack against “the practice of law- 
ver smearing.” Mr. Hogan asked that 
the people “do not damn the judiciary 
because a man forgets the trust of high 
office once in one hundred and fifty 
years.” 


Georgia, 


The second day of the meeting was 
devoted to reports from the following 
Committees: Minor Judiciary; Unau- 
thorized Practice of the Law; Law in 
Relation to Aeronautics; Workmen’s 
Compensation Law; Judicial Council; 
Banking Law; Law Lists; Judicial Au- 
thority; Law on Decedents Estates and 
Trusts; Study of Bar Quota; Civil 
Rights; Criminal Law; Federal Law 
and Admissions. 

The Committee on Admissions re- 
ported to the Association that the 


membership is now at a new high and 
that during the past year three hundred 
and sixty-eight new attorneys had been 
admitted to membership in the Asso- 
ciation. The actual membership of 
this Association as of the date of the 
Annual Meeting was 3,121. 

The report of the Committee on Ad- 
ministrative Law occasioned 
debate concerning the functions and 
purposes of the Committee. The Ad- 
ministrative Law Bill formulated by 
the American 
proved. 


lengthy 


tar Association was ap- 


As to Administrative Law within the 
borders of Pennsylvania, the Commit 
tee was instructed to consider and for 
mulate appropriate legislation to es 
tablish rules of practice and procedure 
before the many administrative trib- 
unals of this Commonwealth. 

President McCracken presided at the 
banquet held Thursday Evening, which 
was attended by five hundred and fifty 
The speakers of the evening 
were: Honorable Arthur H. James, a 
member of the Association and Gov- 
ernor of the Commonwealth; Judge 
James M. Barnett, of the Court of 
Common Pleas of Perry and Juniata 
Counties; and Chief Justice John W. 
Kephart, of the Supreme Court of 
Pennsylvania. The Chief Justice urged 
that the Association create and main- 
tain a placement bureau for assisting 
young lawyers in obtaining positions. 


persons. 


The Friday morning session was de- 
voted almost entirely to a review of 
1939 legislation by Honorable Robert 
S. Frey, Director of the Legislative 
Reference Bureau. This comprehensive 
review will likewise be printed within 
the next few weeks and distributed to 
the entire membership of the Associa 
tion. 

At the conclusion of the session Gif- 
ford K. Wright, of Pittsburgh, was 
elected President; William M. Hargest, 
of Harrisburg, Vice-President; John 
Mcllhenny Smith; Secretary, and Fidel 
ity-Philadelphia Trust Company, Treas 
urer. 

The Annual Meeting was recessed to 
the mid-winter meeting to be held at 
Hershey Hotel, January 5th and 6th, 
1940, 

Joun MclI. Smitu, Secretar) 





CONNECTION WANTED 
Attorney. age 40, admitted to bar 1936; C. P. A. 
since 1924; graduate of University of Illinois 
and Chicago-Kent; having wide experience in 
tax, security, real estate, and accounting mat- 
ters, including responsible employment in sev- 
eral gov t departments, desires connec- 
tion with law firm in Illinois, preferably, but 
not necessarily, in Cook or DuPage counties. 
Address Box No. X. A i Bar A iation 
Journal, 1140 North Dearborn Street. Chicago, 
Illinois. 
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Tennessee Bar Association Holds Fifty Eighth Annual 
Bart J. Thompson 


Meeting on Lookout Mountain 
Speaks on ‘‘Legal Institutes for Tennessee’ 
John T. Shea Is New President 


: HE Fifty-Eighth Annual Meeting 
he the Bar Association of Tenn 
see, was held at Lookout Mountain H 
tel, near Chattanooga, Tennessee 
June 2nd and 3rd, 1939, with the Pres 
dent, Judge R. A. Davis, of Athet 
Tennessee, presiding 

The session on the first morning 
devoted to opening addresses and an 
address by Hon. Burt |. TI 
Forest ( ity, lowa 
“Legal Institutes for Tennesses This 
address brought forth much discussion 
from the floor and resulted in the ap 
pointment of a Committee to investigate 
the feasibility of holdings uch Insti 
tutes in various parts of the State and 
to report as promptly as possible to the 
Central Council as to their recommet 
dations. 

At the afternoon session, a most 
teresting and entertaining address was 
given by Judge Samuel H. Sible 
New Orleans, Louisiana, | subject be 
ing, “The Law We Re \ ‘ 

The Annual Banquet was held ot 





evening of the 2nd, the principal ; 
: : Ry! loHN T. SHEA 
dress being given by Judge Fini F 
ba lent § ation 1 
(Garrett, of Washington, D. ( h ar A wee ty oon 
ject being “Fragment | 
tory.” ' r | 
; . odman Knoxvill V ice eside 
The session on Satur ‘ devot f | as) . 
: z r Kast Tennessee Thomas O rd 
to committee report yLIsine I tne Smitl Nach 1] S | 
a : ; : asnville ecretary rea 
election of officers | newly elect Che new lected } 
; new ti eiecte em be t 
officers for the con ing year wert (Central Council were 1 D. Senter 
John T. Shea Memphi Pre Humboldt: Carmack Cochrar 


dent; John T. Gray, Jr., Brownsville, ville; J. Malcolm Shull, Elizabetht 
Vice-President for West Tennessee Philip M. Canale, of Mempl 
John J. Hooker, Nashville, Vice-Presi- elected Delegate to the Amer 
dent for Middle Tennessee; Thomas H. Association 


Texas Bar Association Meets at State Capitol for Fifty 
Eighth Annual Meeting—Distinguished Speakers 
Heard —Association’s Legislative Accom- 
plishments — Supreme Court Moves 
to Apply State Bar Act etc. 


daw tohagenabengt eight hundred ludge Few Brewster of Templk 
members oO! the 1e€x Bar \ elected Vice res dent oT the \ 


ciation, meeting in Austin June 29 to tion, and L. Hamilton Li Is 
July 1, elected Angus G. Wynne of him as Secretary. Judge Ben H ell 
Longview to the presidency by accl f Austin remains a membe f the 
mation, heard three distinguished out Board of Directors as retiring Presi 
of-state speakers as well as a numb lent. New Directors are John Kil 

of widely known Texat ind adopted f Wichita Falls, Robert W. B. Terrell 


a warmly contested report on unat 


ized practice of the law. Re tiring Pres Texarkana, Meade F. Griffin of Plain 
dent D. A. Simmons of Houston the view, C. C. Olsen of Kermit, and Lee 
unanimously nominated and endors« ummon of Waxahachie Carlos Mas 
for the presidency of the American Bar terson of Angleton, | M. Crit: 


(Association 








Harley C. Keen of Beaumont, and P 
Edward Ponder of Wac vere re 
elected to the Board 

The first general session of the fifty 


eighth annual convention was held i1 


the Senate Chamber t 10 o'clock 
Thursday morning ine 29, the meet 
ing of the District and County Attor 
neys’ Association having been begun 
the previous day. Fol ing the invo 


cation by the Rev. M. Raby of Aus 
tin’s First Methodist Church, addresses 
of welcome were giver y M 
Miller and Judge R Archer, Presi 
dent of the Travis County B Associ 
ation. 

In response to the greetings, Austin 
F,. Anderson of Fort Worth, Chairman 
of the Board of Directors, declared that 


f 


one of the principal re ns for the 


cess of Texas Bar A iation conven 
tions is that lawyer ter speaking for 
their clients all vear me to speak 


only for themselves 
“It is fitting,” he l, referring to 


the legislative accomplishments f the 


Association, “that the fifty-eight] ar 
nual convention of the ex Bar As 
sociation, comi1 i t do fter the 


11 ryt rat " ; 


successes of o 


year, should be held in the pital | 


m the hundredtl é 
founding of the cit \mong the leg 
lative accomplishment { vl h the 
peaker referred t passage of 
; : : # ; 
the Rule-Making nd the 
Integrated State Rar ll—legislation 
hich the A ed 
twenty veat 
Officers, direct 
ide ik tie P 
duced to the convent t ] e udge 


Ben H. Powell del ed the annual 
presidential addre 


the Bar.” The A tior tivities 


including the ofhce the Executive 
Secreta 1 the the 
JOURNAL, aré ( tal 
themselve hy 
Willia B. | Si 
etary reported t S t 1 
ith a total enrol ] 3,157 
s the largest 
t \ He ¢ Y 
it the ne tior 
W uld soon he | ¢ 
enting all of t [ 
ghty eigl t 
he ship, ub | ( 
re appr | 
\fter the 11 t u 
diciary mee } nd 
ppellate Judg t 
\ttorne lu ( 
Sect 2 ck 
ludge and Mr f 





















ANGUS G 


) oa ] 
President, 1 1s 
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Howard of Houst 
o1 Dallas were 
it the Rule M kit Y 
legislature 

The individual 
\ssociation are on tt 
Zandt told the 


lature onlv reflects t 


included E. | 
itive Howard H 
W. A. Wright 


called 





duced 








WYNNE 


f 
kar Association 


mber. Junior 
ns were held in 


session opene d 


reading of the 


ee on Rule- Making 
by George E. Shel 


r Olan Van Zandt 


sentatives George 


and Jeff Stinson 
] 


1 as sponsors 


I 


for the Legis 

é nions of the 
1 if you fail t 
from the foru 

2 ll de signate 1 


News OF Bar ASSOCIATIONS 


woman was saved by the statute from 
deeding away a ranch worth $100,000. 
Judge Sarah T. Hughes of Dallas de- 
clared that the law is an insult to both 
the married woman and her husband; 
Judge J. C. Hutcheson Jr. of Houston 
found it, “like Wurthering Heights, 
beautiful but a hundred years behind 
the times”; and Dallas Scarborough of 
\bilene proposed that the rule be 
changed to apply to the married man. 

Walter S. Fenton, former president 
of the Vermont Bar Association, spoke 
at 10:30 o'clock on “Preservation of 
Fundamentals in a Changing World.” 
He was introduced by Retiring Presi- 
dent D. A. Simmons of Houston, who 
serves with him on the American Bar 
Association Board of Governors, as “a 
speaker of no mean ability, with a voice 
that can be heard, and a brain to formu- 
late things worth hearing.” At the 
conclusion of his address, Mr. Fenton 
was elected to honorary membership in 
the Texas Bar Association. 

Luncheons Friday included those 
given by the District and County At- 
torneys’ Association, the Insurance 
Law Section, Baylor Law Graduates, 
Vanderbilt Graduates, and the 1911 
Law Class of The University of Texas. 

Meetings of the Mineral Law Sec- 
tion and the city attorneys were held 
Friday afternoon. 

President Powell opened the Satur- 
day morning session at 9 o'clock with 
the reading of a telegram from United 
States Senator Tom Connally, who ex- 
pressed his regret at not being able to 
attend the convention. Discussion and 
adoption of the report of the Committee 
on Authorized Practice of Law, read 
Friday morning and sent back to the 
committee for revision, occupied the 
Saturday morning session. 

Paul H. Brown of Harlingen, chair- 
man, reported modification of four of 
the recommendations by the committee, 
but asked that the first, which brought 
on the greatest controversy Friday, be 
adopted as read. The contested recom- 
mendation asked that the Association, 
through that committee, continue its in- 
terest in and further assist and prosecute 
the case of Judicial Commission of 
Jefferson County vs. Stewart Abstract 
Company and Stewart Title Guaranty 
Company now pending in the District 
Court of Jefferson County, together 
with all appeals therein. The suit is to 
restrain the two companies from unau- 
thorized practice of the law. 

Leading the protests against the first 
recommendation was Albert J. DeLange 
of Houston, counsel for the abstract and 
title company involved, who protested 
against the inclusion of “personalities” 
in the report. The company, he said, 
was founded by lawyers, its board of 
directors were mostly lawyers, direc- 
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tion of its affairs was handled by law 
yers, and its functions were those neces 
sary for one authorized by the law to 
guarantee a title. 

Mr. DeLange was supported in his 
arguments by Raymond Edwards of 
San Antonio, representative of the 
Stewart Title Guaranty Company in 
Southwest Texas, who declared that the 
Texas Bar Association should not go 
into a lawsuit against the company 
without hearing the testimony in ad 
vance. 

Mr. Keen of Beaumont, member of 
the Texas Bar Association’s Board of 
Directors, defended the actions of the 
judicial commission appointed by the 
district judges of Jefferson County to 
investigate unauthorized practice of the 
law. The suit was filed by way of con 
tempt and injunction, he said, after the 
commission had sent out a letter warn 
ing those engaged in unlawful practice, 
and had filed one disbarment proceed- 
ing. Eight or nine separate violations 
of the law were listed. 

Judge T. W. Davidson of Dallas 
warned that “this Bar Association 
should not vote by hearsay, as a mass 
meeting, so to speak, upon an individual 
case, whether the rights of human lib 
erty or rights of property are involved.” 
C. C. Renfro of Dallas and Mr. Crook 
of Beaumont urged the Association to 
stand by the commission until the case 
is finally adjudicated. The recommen 
dation was adopted. 


On motion of Fred Knetsch of 
Seguin, chairman of the Bill of Rights 
Committee, the Association approved 
the appointment of a committee whose 
duty it would be to act as friend of 
the Court in all cases in which guaran 
ties of the Bill of Rights are involved 

Dean Roscoe Pound of Harvard Uni 
versity Law School addressed the as 
sembly at 10 o'clock Saturday morn 
ing He was introduced by Judge 
James W. McClendon, Chief Justice of 
the Court of Civil Appeals at Austin 
On the motion of O. O. Touchstone of 
Dallas, Dean Pound was unanimously 
elected to honorary membership in the 
Texas Bar Association 

Reports of the Texas Civil Judicial 
Council, the five sections of the Asso 
ciation, and the Board of Directors 
were given Saturday afternoon 

Elected to the American Bar Asso 
ciation House of Delegates were R. | 
Rouer of Fort Worth, Harry P. Law- 
ther of Dallas, James L. Shepherd of 
Houston, and W. B. Jack Ball of San 
Antonio. Mr. Ball succeeds Walter 
Woodward. 
vidson, Julian P. Harrison of El Paso 


On motion of Judge Da 


was named to the National Commission 

on Uniform State Laws. Election of 

officers and directors followed. 
Concluding the three-day session wa 












814 





\ MERICAN 


BAR 


ASSOCIATION JOURNAL 












The Transcripts 


the Thing 























certified by the judge, it stands as 
Bill of Exceptions, 


peal, unless modified 








You have only two ways of judging 


a competent shorthand reporter—his 
ability to read readily in court and 
the kind of a transcript he turns out 
The reading is transitory. If incor 
rect the attorney reframes the ques 
tion, or the witness corrects the an- 
swer. So the transcript’s the thing 
that counts—especially in a_ state 
where, when certified by the official 
reporter, the notes having also been 


the record on ap 
formal mo 


1 
the 



































was a continuation the ddre 


i 


made in Houston in 1935 on 
Bivins,” and included more of hi 


about the ate 
Pearsall 
, 


serving tor the 


morous stories 
John T, 
Judge 


time in the capacity of President o 


Bivins of 


Powell, 


Texas Bar Association, introduce 
new President as “aggressive, ent 
astic, and with an ambition to 


plish things.” 


\s an addendum to the repo 















July 26, Angus Wynne of 
President of the Texas Bar 






















Association, 


tion and proof of error. The NA 
TIONAL SHORTHAND RI 
PORTERS ASSOCIATION nu 
bers in its membership most of the 
competent reporter in the United 
tates. 
A. C. Gaw, Secretar 
Elkhart, Indiana 
the annual banquet of the Associati 
Saturday evening in the Texas Union 
on the University campus. Brief 
speeches were made at that tir by 
Judge Hutcheson, Dean Pound, Judg« 
W. O. Murray of the San Antonio 
Court of Civil Appeals, and Secretar 
of State Tom L. Beauchamp ud 
Murray’s talk on “More About Bivins’ 


dg 

ist 
1 the 
1 the 
husi 


iccol 


this meeting, the following report of 
action by the State Supreme Court t 
carry out the intent of the State B 
Act, also taken from The Texas 7 
Journal, is interesting 

By order of the State Supreme irt 


was appointed chairman of a committee 
of nineteen members to prepare rules 
and regulations for the Bar of Texas 
as provided in the State Bar Act. Two 
lawyers from each of the nine s 
trative judicial districts will be included 
on the committee 

The presiding judge of each judicial 
district has been requested to call a 
meeting of the lawyers in his distric 
not more than thirty days after July 


George B. Walter, Associate 





HERBERT J. WALTER 
Examiner and Photographer of Questioned Documents 
(Handwriting Expert) 

100 NORTH LA SALLE STREET, CHICAGO 


“Thirty Years Experience”’ 


CENtral 5186 








LAW BOOKS 


NEW and USED 


We carry a big stock of second-hand sets 
and text books. 

We offer complete U. S. Supreme Court 

Reports, all original edition, in special new 

buckram binding, for $1250.00 delivered. 


BURGER LAW BOOK CO. 
537 S. Dearborn St. Chicago, Ill. 





27 for the election of two committee 
members by a majority vote of the 
lawyers present. 

“The committee shall complete its 
labors and report its suggested rules 
ind regulations to this Court as soon 
as practicable, having in mind, how 
ever, the task to be pertormed In 
this connection, we rule that the six 
months provision of the Act direc 


tory 


Special Joint Meeting of Roanoke 

Bar Association and Tenth Re- 
gion of Virginia State Bar 

19. 1939. 


the ot June 


N 
O the sar \ 


sponsored a joint meeting of that Asso 


evening 


Roanoke ssociation 


ciation and the Tenth Region of the 
Virginia State Bar. It was held at 
Hotel Roanoke beginning it 6:00 


o'clock, P. M. 

Preceding the banquet, a social gath 
ering held in the ¢ 
the Hotel, during which time 
those 


he 


was ireen Room 


lie uid re 


freshments were served present 


The gathering consisted of members of 


the Roanoke Bar Association and men 
bers of the Tenth Region of the Vis 
ginia State Bar comprising the follow 
ing counties Roanoke, Botetourt 
Floyd, Henry and Franklin. In addi 
tion, the members of the Bars of Bed 
ford, Lynchburg, Christiansburg and 
Pulaski were also invited, as well as 
the Justices of the Supreme Court of 
Appeals, the Judges of the Court 
embraced within the cities and towns 
above mentioned and the faculties of 
the Law Schools of the University of 


University of Wash 
Many of the lawvers 


Virginia and the 
ington & Lee 


brought with them their wives or lady 
friends 
From the { ocktail Room the body 





New and Used 
LAW BOOKS 


Bought and Sold 

List on Request. 
ILLINOIS BOOK EXCHANGE 

(Established 1904) 











337 West Madison Street Chicago, Illinois 
progressed to the of the 
Hotel for a banquet dinner, during 


which 


orchestral furnished in 
spiration for dancing during the ban 
quet. After the meal was served, Mr 
John Strickler, President of the Roan- 


oke Association ind 
toastmaster, acknowledged 
of the Judges attending and other dis- 
tinguished guests and welcomed to the 


Bar acting as 


| 
the presence 


meeting the lawyer nd their friends 
who are not member »f the Roanoke 
Bar Association He then turned the 
meeting over to M Krank Rogers, a 
member of the Executive Board of the 


Virginia State \ introduced 
Mr. John S. Battle, who spoke on be 
half of the Virginia State Baz and its 


accomplishments since the Integrated 


Bar Bill went into effect. He explained 
in detail the machinetr et up for the 
enforcement of the provisions of the 
bill. At the conclusion of this talk, Mr 


Rogers introduced Mr | Gibson 
Hobbs, of | vnchburs \\ ( spoke in be 
half of the Virginia State Bar Asso 
ciation, stressing the importance of Vir 
ginia lawyers belonging to both the 
compulsory association and the volun 
teer association repre sented 


at the meeting. 


Mr. Strickler then introduced Dr. W 
H. Mooreland, Dear f the iw School 
of Washington & Lee University, who, 
in a very entertaining manner, pre 
sented Dr. Roscoe Pound, Dean Emer 
itus of the Harvard School of | aw, the 
guest speaker for the occasio1 Dr 
Pound, stating that he had chosen as 
the subject of his address “The Work 
of a Judicial ( ceeded to 


discuss the subject standpoint 


of the Virginia B ! presented a 
number of ideas and re mendations 
At the conclusion of Dr. Pound's ad 
dress, which was thoroughly entertain 
ing and highly informat \ Strick- 
ler expressed the ppreciation of the 
Roanoke Bar \ ition and _ those 
present for the honor of Dean Pound's 
presence at the meeting hereupon the 
neeting adjourne 

JAMES N. K NON, Secretary 























